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The OECD Anti-Bribery Convention came into forcedmFebruary 1999. The thirty-five countries Rewti
to the Convention agreed to adopt national lawsimggik a crime to bribe foreign public officials order to
obtain or retain international business. Theseslam@ now in place but the legitimate questiondpesked in
fora such as this one, is whether these laws arkimgp— have they succeeded in reducing the flowosfupt
payments in global business affairs.

Signing the Convention and even making it partadfanal law, will not do much to change ingrainedterns
of corrupt behavior unless there is a credible Wwayonitor whether governments are abiding by their
obligations. The Convention contains an enforcameethanism that makes it one of the most effedtioés
to combat international bribery and corruption.u$ha country that joins the Convention and adopts
implementing legislation will be subject to a rigas review of its efforts to enforce the Conventidinis the
responsibility of the OECD Working Group on Bribényinternational Business Transactions (the “Wiagki
Group on Bribery”), to determine, in a first phasthether the implementing legislation meets thaddads
set by the Convention (Phase 1) and as part déaphase (Phase 2), to assess how well the couantry
question is applying the Convention in practice.

Practically all countries (32 out of 35) have hddhase 1 evaluation of their laws. The Converigon
designed to work within a country’s existing leggstem, so differences in the way countries have
implemented the Convention are to be expected.eifle®iess, the Working Group’s role is to ensuat th
there are not major discrepancies that would untherthe equal application of the Convention byPaltties.
It is particularly important that in their natiorlalvs, countries not inadvertently create loopholesitroduce
provisions that might lead to inconsistent appiarat For this reason, the Working Group on Bribleag
made specific recommendations in cases where pnsbieere identified to assist those countries in
conforming more fully to the requirements of then@ention.

Phase 2 goes even further to determine how cosrar&applying the Convention in practice. To daitss
necessary to look carefully at such issues as impaus to successful investigation and prosecuifon
foreign bribery cases and the adequacy of statiitisitations. Phase 2 must also make sensitive
determinations whether political considerationsehemproperly influenced decisions to prosecuteaset?
began in late 2001, and so far five countries Hmean reviewed. The schedule calls for two moréhbyend
of the year and starting next year, seven to aighntries will be reviewed per year. All countr&gwuld
have a Phase 2 review by end of 2007.

The Convention does not contain a dispute settlemechanism nor does it foresee sanctions for éatthiat
do not live up to their obligations. Some quernettiter the “soft” approach of pressure by peerafiicgent
to guarantee good behavior. So far, the procga®isng successful if somewhat slow due to Paidiatary
procedures that must be respected. Quite a femtiges, including Japan and the United Kingdom have
announced changes in their national laws largely @sult of the recommendations made by the OECD i
reviewing their current legislation. The WorkingaBp on Bribery periodically reviews what measures
countries have taken in response to their reviews.

The criticism of peers is made even more forcejupbblic scrutiny. Making country reports availab the
public, including via publication on the Organizatis website, increases public pressure to efféetua
changes. Civil society has taken a very activerast in the results of thesgaluations and plays a key role
in maintaining public vigilance over government ¢oitments in this area.

But how should one measure the success (or faitifrle Convention? The monitoring mechanism iambe
to ensure effective implementation and enforcerbantf, in reality, companies or their employees still
bribing to obtain international business, as senh® implied by recent cases in the press, howeaadlaim
that the Convention is making a difference?

Some would argue that prosecutions are the onlg wadéasure of success. Prosecutions may in faittebe
ultimate and most effective deterrence weapongchahges in behavior brought about by increasedemeas
of the risk of bribing as well as knowledge of tieaw legal framework prohibiting such practices ramnal
an important shift which is not easily capturedelisting “perception” indexes.

One way of measuring the level of increased awasen®y be to survey companies more precisely dm suc
things as:




-- adoption of company codes, how wide-spread ach sodes, are SMEs also adopting codes,

-- how has the content of these codes changedthare more specific references to acts of brilagiy other
illegal practices — references to new national lautawing bribery or to international conventions,

-- how are companies enforcing these codes — igetetraining of officials, compliance procedurebatv
about foreign subsidiaries,

-- are companies giving more importance to theqmtitn of whistle-blowers, what procedures arelate to
ensure that complaints can be made without feeemisals.

Finally, one can ask whether and how to make thst effective use of “bribery tips” provided to
embassies/commercial attaches, should there beemational “hotline” to report suspected caselsritfery.

The global legislative framework to fight briberyinternational business transactions is mostlylace. It
will nevertheless take time to make it work. Bebaypatterns are slow and difficult to change aledy
more high visibility prosecutions will spur greatampliance. In the meantime, raising awarenes$seof
increased risks of bribing abroad is the respolisiluf national governments and international arigations
alike.




