IMPLEMENTATION OF THE CONCEPT OF
POLITICALLY EXPOSED PERSONS (PEPs) IN THAILAND !

1. Introduction

Nowadays, in the world of finance and banking thsue of “politically
exposed persons” (PEPs) has become more and mmmeupriced, especially when it
comes to the crime of money laundering (ML) andpitedicate offences. Even before
any risk assessment of a particular customer igmiaken, the mere mention of the word
PEPs would make a financial institution hesitan¢igage in any transaction with such a
potential customer. The pertinent question is: wligh hesitation on the part of the
financial institution? The obvious reason that vad readily given is: PEPs are such a
type of customer that will pose a reputation rskite financial institution. Then, the next
guestion is: Do all PEPs pose the same risk ton@ighinstitutions? To find a fair answer
to this question, it is necessary to trace backddnelopment of the PEP concept and
look at the definition of a PEP.

It is generally agreed that the PEP concept stasi¢h the Swiss financial
houses some a couple of decades or more ago wherak&wiss banks engaged in
business dealings with some of the world notoriguaditical dictators of certain
developing countries who had defrauded their rasmegovernments of millions of
dollars and deposited the proceeds in Swiss bao&uats. The banks suffered much
public embarrassment and learnt the value of PEP diligence the hard way. The
financial scandal that resulted and the lingerirgl lpublicity illustrated the need for
knowing who your customers are and their finan@atkground. In other words, it
pointed to the crucial components of KYC/CDD (kngawur-customer and customer due
diligence) process and the source of funds.

This scandal is generally credited as the begqrof PEP compliance
legislation as we know it today. The term “PEP” Bagke become accepted in the Swiss
banking community and was originally created toirdefa category of high-profile
customers whose business warranted a higher levelskb management. PEP due
diligence has thus evolved within the financiavgzes generally.
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Over time, emerging anti-money laundering (AML) darPEP-specific

legislation would make PEP due diligence a legajumement for most regulated
financial service providers and, more recently, ynather sectors and industries as well.

[l. Formulation of PEP Definition

(A).

FATF Definition

Following the bitter experiences of banking ingtaas, particularly those of the
Swiss banks, the situation demanded a proper mchda deal with PEP customers. To
help with the mechanism, it calls for a suitablérdigon which the financial institutions
could fully understand and take appropriate prevemheasures to protect the industry.

In this regard, FATf:Recommendation 6 prescribes the recommendation for

financial institutions as follows:

definition:

FATF recommendation 6:
“Financial institutions should, in relation to paically exposed persons,
in addition to performing normal due diligence maeEs:
a) Have appropriate risk management systems tardéte whether
the customer is a politically exposed person.
b) Obtain senior management approval for establiglbusiness
relationships with such customers.”

As for the qualifying criteria of a PEP, the FATérmulated the following

‘Politically Exposed Persons’ (PEPs) are individsavho are or have
been entrusted with prominent public functions ifoeeign country, for

example Heads of State or of government, senioitiggahs, senior

government, judicial or military officials, seniexecutives of state owned
corporations, important political party officialBusiness relationships
with family members or close associates of PEPslwevreputational

risks similar to those with PEPs themselves. Tli@itlen is not intended

to cover middle ranking or more junior individuais the foregoing

categories.”

While the above definition, as it is, applies otdyPEPs of foreign origin, the

accompanying Interpretative Note stateSotintries are encouraged to extend the
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requirements of Recommendation 6 to individuals kadid prominent public functions in
their own country’ This, in effect, provides an opening for couaesriito exercise their
discretion in dealing with domestic PEPs as well.

(B). Definition of Thailand And International Fi nancial Institution
Organization

Based on its domestic requirements, regulatorficaities of Thailand have
attempted to define PEPs despite the fact thaé thémittedly was a lack of consistency
in harmonizing the term. This inconsistency cansben in the varying definitions as
follows:

AMLO 3 Policy Statement of 27 February 2007

“ Specially Attended Customer” means a customer relating to politics, or
any person having relationship with such a custonwer a customer
coming from a country that does not comply or ifisigintly complies
with the Financial Action Task Force Recommendaticmr a customer
from a country not having anti-money laundering swasor a customer
undertaking suspicious transactions or listed agihg relationship with a
person that may commit a predicate offence or mdaegdering, or a
customer that the Anti-Money Laundering Office imisrmed a financial
institution to treat as such accordingly, or a auser that has been listed
as a high risk business or profession such as migadh metals or precious
stones, money exchange or illegal loans, etc.

BOT* Policy Statement of 19 January 2007

“Customers Requiring Special Attention” means cuostos who are or
have been entrusted with prominent public functiona foreign country
(Politically Exposed Persons : PEPSs), or whose deste or source of
fund is from countries that do not use or apply Em@ancial Action Task
Force on Money Laundering (FATF) Recommendationsimmot have
anti-money laundering measures, or customers wliemiake suspicious
transactions, or customers whose names appearehsiof or who have
relation with a person who may conduct predicatiertde or offense on

AMLO = Anti-Money Laundering Office, an independeGovernment agency responsible for
implementation of the AMLA and also acting as daral FIU.
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money laundering, or customers with high risk pssfen such as jewelry
or precious metal, foreign exchange, or informaldag business, etc.

OSEC5 Notification of 1 March 2007

Clause 14. To facilitate the KYC process, secwittcompany shall
monitor public and media releases as well as eshband maintain
databases or put in place procedures so as to gaitess to external
databases on the following information:

...(2) list of name opolitically exposed persons (PEPSs), either Thai or
foreign, including their associates.

©). Wolfsberq6 Definition

The term "politically exposed persons" ("PEP") applto persons who
perform important public functions for a state.

The term should be understood to include persehsse current or
former position can attract publicity beyond therders of the country
concerned and whose financial circumstances maythiee subject of
additional public interest. In specific cases, lbfactors in the country
concerned, such as the political and social envment, should be
considered when deciding whether a person falleiwithe definition.

The following examples are intended to serve as tidnterpretation:

. Heads of state, government and cabinet ministers;

. Influential functionaries in nationalized industsiand government
administration;

. Senior judges;

. Senior party functionaries;

. Senior and/or influential officials, functionarieand military

leaders and people with similar functions in int&tional or
supranational organizations;

. Members of ruling royal families;

. Senior and/or influential representatives of redigé organizations
(if these functions are connected with politicatjigial, military or
administrative responsibilities)

(D). Dow Jones Watchlist Definitions
National

OSEC = Office of the Securities and Exchange Casion, acting as a regulatory authority for
securities industry.
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- Heads & Deputies State/National Government
- National Government Ministers

- Members of the National Legislature

- Senior Civil Servants-National Government
- Embassy & Consular Staff

- Senior Members of the Armed Forces

- Senior Members of the Police Services

- Senior Members of the Secret Services

- Senior Members of the Judiciary

- State Corporation Executives

- State Agency Officials

Regional

- Heads & Deputy Heads of Regional Government
- Regional Government Ministers

- Senior Civil Servants-Regional Government

- EU Member of European Parliament

National-Non-Government
Religious Leaders
Political Party Officials
International Organization Officials
Political Pressure and Labour Officials
National NGO Officials

Local
- City Mayors (population over 100,000 inhabitants)

Slight variations in the above respective defim# clearly point to the
fact that more refinement is needed in the FATRnitedn so as to: (1) cope with the
ever-growing complexity of customer-service providgationship and (2) meet specific
local factors, such as the political and socialiemment, when deciding whether a
person falls within the definition. In terms of tyds prevailing situation, mere expansion
of the scope of PEP definition to cover foreign BE®uld not suffice; mere application
of the definition to domestic and foreign politicsawould not be enough; and mere
interpretation of the objective of money launderarsluding corrupt PEPs, as the
avoidance of detection, prosecution and confisnatib their criminal proceeds. It is
observed to be much more than that. The issue &sPdhould be viewed from such
various aspects as: (1) individual aspect covepnignary officeholder (PEP) and
exposed persons that surround the PEP; (2) form aspect coveringombt actual money
but also any type of asset or property; and (3phdaung aspect covering not only
converting property but also disguising ownersHighe property. If a thoroughly refined
PEP definition can be formulated, a sound and e¥ecue diligence framework can be
established. This, in turn, can be a contribut@gtdr in bringing about a compliance
culture. Furthermore, a refined definition will é&ta the decision-makers to distinguish
between law-abiding potential PEPs and risk-posorgupt PEPs.



[1l. Thailand and PEP Factor

There is no specific reference to PEPs in Thaikndhti-money
laundering (AML) laws. As outlined earlier, the ohetion of PEPs and due diligence
requirements are dealt with in others such as leweamentioned Policy Statements and
Notification, which unfortunately are devoid of istency in their terminology and
explanation. Besides, the Policy Statements amglsten as legally unenforceable, so it
becomes necessary to make a new law or regulatidaal with PEPSs in order to comply
with the international standards.

However, in the context of anti-corruption measuihere is an organic
law, i.e. The Organic Act on Counter Corruption, B.E. 254299) that defined PEPs
and their duties to report their assets and ligdsli Under this Act, PEPs include: (1)
persons holding political positions; (2) civil sants; (3) judicial officers; and (4)
military officials. The asset reporting requireménfjust meant for transparency in the
public view, and not for investigating the incomedamovement of finances in order to
prove good conduct and good faith.

As regards defining PEPs according to internatistendards, in the case
of Thailand — unlike other developed countries wekeral state structure where they
have strong anti-corruption mechanisms — therebisonisly a need to start at the local
level to define the characteristics of local PEIR%. instance, persons who can manage
local budgets are not only the local administratdiicials, i.e. provincial administrative
organization and district administrative organiaa$i inclusive of members of such
organizations. Then, it can go on to the next levalentral level — where PEPs will
include persons holding political positions in goweent and those in opposition,
members of the House of Representatives and thet&arabinet ministers — inclusive of
the prime minister — and civil servants holding @xeve positions at any department,
bureau, or office. In addition, the role of persar® have retired from political positions
or executive positions needs to be considered ds @, although they may have
already retired, they could still exert some gredluence or have relationship with
existing PEPs in the ruling party or the oppositionabout 3-5 years. In view of this, it
may need to define a retired person as a PEP ipeaibspan.

Regarding the issue of family and close personhe wan be termed as
“exposed persons” (EPs} under Thai family relationship concepts theyude: spouse,
children, children’s spouses, parents, brothers sasters (inclusive of parents, brothers
and sisters of their spouses). Besides, therewareother types of persons required for
financial scrutiny: (1) staff or servants of PER#0 received transfers of securities or
huge amounts of money larger than their relatignslould suggest; and (2) any other
person having no relationship with PEPs but reckitlee transfer of securities or
properties from PEPs. These two types of persantaminees” of PEPs; they are the
ones PEPs now use as a trick to transfer theirisiesuor properties.



In defining a Thai PEP, there is however a poiottivy of note. There
may be objections on the grounds of restrictiorp@fsonal right and liberty under the
Thai Constitution. But, in the world today, it ivigdent that any law stipulated for
protection of State security always overrides #we protecting civil rights. Furthermore,
PEPs are in fact persons who take an oath to thetigoand the people before accepting
a position that they will perform their duties inagl faith. Consequently, they are aware
that their holding of the position connects theeiast of the people and the State.
Accordingly, subjecting them to financial scrutiwyll not affect their daily life provided
they act in good faith under oath.

At this moment, legislative scrutiny of a KYC/CDdbaft law, including the
PEP issue, is in progress at Thailand’s curreniidPaent. It is expected that the law will

be enacted soon and that a sound and effectiveditigence process will be in place,
hopefully meeting the requirements of the intewradl standards.

Bangkok 6 September 2010
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