Draft for discussion:  please do not quote without permission of the author


Marijana Trivunovic
Fund for an Open Society – Serbia
OVERVIEW OF AC EFFORTS IN THE WESTERN BALKANS:

LESSONS LEARNED
The region of the Western Balkans entered into anti-corruption reforms from a lower starting position than the remained of the broader region. While sharing many of the challenges with the rest of Central and Eastern Europe—the heritage of large, ineffective socialist bureaucracies, lack of a functioning market economy, lack of democratic institutions—it also confronted a number of specific obstacles.  With the exception of Slovenia, the former Yugoslav republics have all endured war or civil strife during the 1990, as has Albania in 1997 following the collapse of pyramid schemes.  In some cases, such as Bosnia and Herzegovina, the country was particularly devastated, and the peace agreement in 1995, while putting an end to the fighting, did not bring about an entirely stable political solution. 

Beyond that, parts of the region—Kosovo, Montenegro, and Serbia in particular—have continued to be impeded by political turmoil inherent in state-building processes, which has eclipsed all other priorities.  However, with Montenegro’s independence in 2006 and Kosovo’s in 2008 (albeit contested), these processes are largely completed and attention of both the political elites and the citizens can turn to critical governance reforms.  

In sum, justified or not, the fight against corruption has not been a high priority of the governments in the region for a number of years.  This is not to conclude that the political will to do so would have been there otherwise, but it is to at least acknowledge that some of the states in the region could explain reasonably convincingly why this has not been the case.  

Nevertheless, in all the countries in the region, some basic measures have been implemented, with varying degrees of efficacy. Here, one can follow the same trends and same instruments of anti-corruption related reforms as elsewhere in Eastern Europe and wider:

· Adoption of key corruption-related laws, on freedom of information, public procurement, conflict of interest, declaration of assets of public officials, political party financing, etc.’ 

· Strengthening of law enforcement capacity, particularly the development of specialized units dedicated to the fight against organized crime and corruption; 
· Reform of public administration, esp. reform of business environment/streamlining of regulation, one-stop-shops, etc.; 

· Increase of transparency of many institutional processes, e.g. the state budget, parliaments’ activities;

· Development of national anti-corruption strategies, and in some cases, anti-corruption agencies/commissions. 

It would be inaccurate to claim that there have not been a number of positive developments, and many of these have been driven by the donor community such as the World Bank (particularly on business environment reforms) or by international institutions such as the Council of Europe (the GRECO mechanism in particular) and the European Union.  Civil society organizations in many of the countries have also played an important role in creating pressure for some critical reforms.  However, it is useful to look more closely at what has been achieved in order to recognize both the promising strategies as well as the limits of the approaches applied to date. 

What have we learned?
1.  The instruments applied have often been imprecise
There is currently a discussion about a new emphasis on the implementation of the laws that have been passed as the principal difficulty/challenge.  While this is true, there is another dimension to consider.

To a significant extent, the past interventions have largely consisted of “one-size-fits-all” approaches, with little differentiation between specific national contexts.  By arguing that they are insufficient, one does not deny that there are certain basics that need to be in place—conflict of interest rules, etc.  But these fundamentals—“first generation” interventions—can only achieve so much.  It has become clear that it is not only a question of implementation of the laws, but also of whether the laws are crafted appropriately for the countries in question.  

Due to specific national circumstances, there is a need for a differentiation in the detail in the laws.  For instance, in Montenegro, members of parliament are exempt from certain conflict of interest provisions such as prohibition of secondary employment.  This exemption is problematic, and opens opportunities for serious conflicts of interest, but necessary as these are not professional positions.  The solution there is either a much more complex definition of conflict of interest, or, alternatively, the professionalization of MP positions. Such examples abound throughout the region, necessitating changes in other, related laws or even the states’ constitutions, and a far more rigorous analysis and policy debate is needed in order to arrive at the most appropriate and effective solution for any particular country.  And whereas regional exchange can be useful, too often in the past it has meant simple copy/pasting of model laws, rather than a more rigorous analysis to what extent are these common issues in fact similar or analogous, and to what extent the solutions must differ. 

On the other hand, a number of challenges are of a shared nature, where opportunities for corruption or loopholes exist precisely in the regional nature of exchanges and networks.  Other presentations in this workshop will examine the issue additional detail, particularly on questions of organized crime and—insufficiently examined to date—questions of energy trade.  In these cases, there e need for a far more extensive regional approach, regional analyses, regional instruments. The next generation of anti-corruption approaches must move in these two directions: more individualized, context-sensitive solutions on common challenges, and more regional instruments for the shared ones.  
2. Political corruption is the greatest challenge 

As noted above, there has been progress in establishing the basic regulatory framework for limiting corruption, and law enforcement capacities have been enhanced.  While these institutions generally need to build-up their capacities further still, the main examples of their failure has been on suspicions of high-level political corruption.  Examples are too numerous to mention where investigations fail when they reach too close the most influential persons in a given country.  While administrative and petty corruption are slowly being reduced in many instances, political corruption in its many forms remains the principal challenge.  

Some of the issues noted in the previous point—insufficient analysis of the specific national context, including a thorough understanding of the structure of limitations and incentives of the decision-makers—contribute to a low success rate in confronting high-level corruption.  More than that, however, there are insufficient incentives for individuals and institutions who would wish to do so, if, among incentives, we also count an adequate system of protection.  Civil servants, law enforcement officials, and civil society activists have all been threatened either through material means (e.g. loss of employment), or violence, or smear campaigns in the media, for trying to have officials held responsible for their corrupt actions.  Whistle blower protection systems are largely not developed, and for the time being, the only protection is publicity and very visible and vocal support of other activists through the media and occasional behind the scenes support of the international/donor community.  
There needs to be more attention paid to whistle blower protection, (just as to witness protection, a system that is neither yet fully developed in the region) in order to empower citizens to not tolerate corruption.  Yet efforts need to go beyond that, to protect officials, especially law enforcement officials and judges, who dare do their job properly and who wish to withstand the political pressure that they may endure in attempting to do so. 

3. Instruments applied incorrectly and the problem of expectations
There is a great deal of debate and a rich body of literature about the ineffectiveness of commonly applied approaches, such as anti-corruption strategies, commissions, public awareness campaigns, etc. 

The lesson that emerges through comparative studies is that the problem in the (lack of) effectiveness of these approaches is that they were either applied incorrectly or with the expectation that they would, of themselves, reduce corruption.  This is particularly true of Anti-Corruption Commissions, which can only undertake a small portion of the tasks necessary, even if one considers only the preventive anti-corruption functions (ranging from monitoring the implementation of anti-corruption strategies and action plans, to monitoring asset declarations of public officials, to undertaking research and developing of anti-corruption policies.)  

Similarly, anti-corruption strategies and action plans are often presented as a ‘decisive’ anti-corruption measure, when in reality, they are nothing more than management tools, “to-do lists,” allowing for an overview of a complex set of measures that need to be undertaken and the prioritization and sequencing of these measures.  But it is the implementation of the measures contained in these instruments, rather than the strategies and action plans themselves, that constitute the fight against corruption.  And while it may be debatable whether time and resources should have been investment in the development of these management tools if there had been a suspicion that they would not be used effectively, we should be clear that the issue is not the problem of the tools themselves.  
Awareness campaigns have been misapplied perhaps most of all, and there is considerable literature on their failures as well.  In many countries, Bulgaria being one such example, analysts have shown that anti-corruption campaigns have yielded the outcome of increased perceptions of corruption.  What is striking, however, is that there is far less attention paid to how this instrument has been used, and how it might be used more constructively.  For instance, there are no guidelines on how to shape an anti-corruption message, which is ironic considering the extremely well developed fields of public relations and advertising, where there exists enormous expertise about precisely such questions.  

By contrast, certain other campaigns have yielded very positive impact.  Freedom of Information campaigns come to mind, where NGOs throughout the region have both created the pressure necessary to get FOI laws adopted or amended, and also engendered a broad interest among activists, journalists, and less broadly the citizens themselves, to use freedom of information provisions to obtain information of public importance.  Such achievements should not be underestimated, and we should go further in analyzing why this has been effective and how it can and cannot be replicated on other issues.  
4. Difficulty in measuring measuring outcomes
The difficulty of any verification mechanisms is the practical need to set up verifiable indicators, which largely consist of verifying inputs rather than outcomes: e.g. whether a law containing certain elements has been passed, rather than the effects this produces.  This has lead to, in the region as elsewhere, an incentive to tick off boxes before the next round of GRECO evaluations or the next European Commission Progress Report. 
Tools to measure impact do exist, but these tend to be rather expensive to implement, and to be truly useful, they need to be repeated regularly (annually) so as to capture progress, or the lack thereof.  There needs to be greater awareness created about the importance of such measurements in the early stages of reform in particular.  While donor reluctance to fund research is understandable, anti-corruption activists could do more to clarify that the usefulness of such research is not purely academic, and emphasize the practical applications both as diagnostic tools (that will help identify the source of problems and help in designing more effective interventions) and evaluation tools (that will help us understand whether the interventions are producing the intended outcomes). 
5. Backsliding

It is particularly disturbing to note that in a number of instances throughout the region, gains made in the early years of reform are not sustained.  Part of the problem is connected with political will and disruption of new regimes or institutions by political elites who do not to be subject to scrutiny the new bodies are supposed to undertake.  More troubling, however, is to see new institutions failing due to insufficient resources, particularly human resources, needed to conduct their work.  In many of these instances it is not a question of deliberate under-funding, but rather, pressures related to maintaining fiscal discipline or a reduction of the public sector. 

For instance, in a number of countries, special police units responsible for investigating organized crime and corruption lose staff to less risky law enforcement positions as the remuneration is not proportional to the threats to which they are subjected in carrying out their duties. The problem is also related to the problem of an inadequate system of protection noted in point 2.  The situation is often more dire for staff of newly created preventive institutions, such as public procurement agencies, where the best and the brightest routinely move on to the private sector after gaining their first work experience with such agencies. It is, among other problems, a particular waste of donors’ investments in training and other capacity building efforts in the staff of such institutions.  Public service reform, in addressing corruption issues by promoting, e.g. merit-based recruitment, must also take note of the special needs of institutions that have a role in the fight against corruption, and ensure that it does not inadvertently impair their effectiveness. 
6. The problem of political will
Most vexing, perhaps is the question of political will to confront corruption, particularly high-level and political corruption which involves, by definition, a loss of power and/or privileges of the political and economic elite.  It is related, in part, to an insufficient exploration of the given national context, including the structure of incentives and limitations outlined under point 1.  It is also related, in part, to the problem of incorrect use of anti-corruption tools and disappointed expectations discussed under point 2 and the difficulty of verification of outcomes, and the limits of the monitoring instruments, focused on inputs rather than outcomes, discussed in point 4.  Civic pressure has proven to have its limits, and extensive public media discussion of corruption, particularly the focus on scandals and unverified rumors, has actually diluted the potential influence of public censure and bred public cynicism.  More than that, it has contributed to a dangerous and counterproductive impression that all politicians are corrupt, or that the whole state and all state institutions are corrupt.  This is simply not the case.  

The European Union accession process is widely viewed as the only meaningful instrument of leverage to generate the political will to implement the most critical anti-corruption measures.  It is a question, however, to what extent the European Commission can play that role given the limitations of the instruments, particularly monitoring and verification regimes, that are available.  Bulgaria provides us with a valuable lesson of the limits of that instrument.  Moving forward, it will be important to continue working on strengthening the process and identifying ways to further strengthen the Commission’s ability to effect anti-corruption outcomes, beyond ‘ticking off of boxes.’
