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CORRUPTED SYSTEM OR SYSTEM OF CORRUPTION?

Using Transparency for Combating Corruption

“The lack of appropriate control over state institutions and the influence of organized crime further limit the capacity to fight corruption. 

Overall, there have been a few results in this area. The situation calls for urgent action in order to achieve relevant results on the ground, especially in the area of high-level corruption.”

Montenegro 2007 Progress Report, Political Criteria: Anti-corruption policy

Commission of the European Communities, Brussels, 6.11.2007

The policy …

In 2005, the Government of Montenegro adopted the Program for the Fight Against Corruption and Organized Crime in Montenegro, in 2006, Action Plan for implementation of the Program was adopted and in 2007 the Government established a Commission for monitoring implementation of the Action Plan.

The Action Plan is combining 309 anticorruption measures to be implemented by respective Montenegrin state institution in order to reduce corruption in area of their responsibility. The Commission is composed of representatives of the institutions whose line of work is crucial for reducing corruption, such as police, judiciary and prosecution, but also relevant ministries and government agencies such as Directorate for Anti-Money laundering. The Commission is also hosting the NGO representative, MANS. 

Institutions responsible for implementation are delivering reports to the Commission for the assessment of their progress to be made, and so far the Commission produced three reports on implementation of the Action Plan. 

The monitoring… (Using Freedom of Information –FOI for increasing transparency)

In order to further increase transparency of institutions and improve quality of measures implemented, MANS started shadow monitoring of Action Plan implementation, using Freedom of Information Act. Monthly, MANS requested the responsible institutions to submit information on their progress on measures’ implementation in order to compile a shadow report to the official report done by the Commission. After first report, it became clear that state institution are implementing only those less sensitive measures, such as capacity building of their staff, equipment procurement and conference organization, while measures that could actually produce some real progress in terms of reducing corruption were either poorly or not implemented at all. 

In addition to that, data provided by responsible institutions to Commission through official reporting system significantly differ from those provided to MANS, based on FOI. The first shadow report, based on information obtained through FOI, shown absence of actual political will to implement anticorruption measures, but also significant lack of adequate administrative capacities of the institutions responsible for AC measure implementation. 

In the process of using FOI as tool for obtaining information from relevant institution, MANS faces a series of problems, starting from silence of administration when request for information was filed, to inadequate responses and lack of information on behalf of institutions. Other problems involved unreasonable costs for accessing information and possibility only to have insight into information, without possibility of coping and distribution.

Soon it became obvious that state institutions are putting more effort in finding ways to obstruct full implementation of the FOI Law than actually providing information to public. High costs of the copying documents were aimed at discouraging the information requester to further pursue particular information, while possibility for the requester to only see information were aimed to ban the further dissemination of obtained information.

In order to improve the implementation of the Law and respect for right to free access information, MANS started questioning the decisions of the institutions before Administrative and Supreme Court of Montenegro where we already submitted over 1500. The court reached decisions in 910 cases, out of which 692 were ruled out in our favor. 

This process was challenge for both MANS and Courts, that never before dealt with cases related to right to freely access information. However, using complaints and appeals submitted to Administrative and Supreme Court, MANS have managed to both create case law in this area for future proceedings, as well as to improve the practice of FOI Law implementation, especially in area of cost of information and manner of access. 

Start spreading the word…

Apart from monitoring implementation of AC policies, the FOI approach is also successfully used in other MANS’ areas of interest such as conflict of interest, spatial planning and development or energy sector.

Especially when speaking about the corruption in spatial planning and development, or sustainable use of space as resource, to be more concrete, the FOI has proven to be a very effective tool for disclosing the key players and their corruptive behavior and patterns. 

Only in 2008, using predominately FOI, MANS have succeeded in disclosing several mayor corruption cases
 in spatial planning and development, involving high-level politicians, ending with criminal appeals being processed, and resulting in amending the Criminal Code of Montenegro to incorporate illegal development as criminal act, and changes in Law on Construction of Objects. 

The space is frequently perceived as one of the Montenegro last valuable natural resource that should be preserved and used in sustainable manner. However, the corruption often starts with spatial planning process that should ensure that space is used for the long-term benefit of the local communities, especially when we are talking about local government at the coastal part of the Montenegro which was flooded with huge investments in just couple of years. 

So far experience and capacities of the state institutions in handling huge investments and dealing with so-called “strategic foreign investors” are clearly showing the dimensions of the challenge that Montenegro is yet to face as the capital come to be employed in Montenegro.  The key state institutions responsible for protecting the public interest had one to many failures in handling the pressure of the profit interest of investors coming to construct in Montenegro. 

For that purpose, MANS is shifting its focus toward responsibility of the key decision-makers whose behavior together with built-in incentives, is making corruption in construction rather a rule then an exemption.   

The work on corruption and incentives for corruption in spatial planning and development is still yet to begin as the recently adopted National Spatial Plan is envisioning mayor construction investments, especially in the coastal area of Montenegro, but also significant investments in energy sector in northern part of the country. 

Another challenge that Montenegro will face are the investments in energy sector, which become obvious even during the development of the National Spatial Plan and Energy Strategy Paper where active lobbing for maximizing the use of the natural resources was more then visible. 

The lobbing was based on presumption on the country future economic growth and need for extra energy resources, without assessment of the current needs, energy efficiency level or other factors needed for reaching an informed decision when planning construction of new energy sources. Another assessment that was not done is related to biggest consumers (e.g. Aluminum Plant in Podgorica consuming more then 50% of electricity), their future impact on energy independency of the country and subsidies that Government if providing.   

The path of success … 

MANS’ experience in using the Freedom of Information Act as a tool for increasing transparency leading to eliminating corruption derived from different approached we have applied throughout the time.

At the very beginning of FOI Act implementation, institutions failed to respond to even basic law requirements, when we decided to conduct mass submission of requests for information (now counting 14.000 requests for information since 2005) targeting areas as privatization, conflict of interest, spatial planning and development and other areas of MANS’ interest.  After completion of this first phase through which MANS succeeded in building case law in this area, institutions started more promptly to respond to our requests.

Still, key information that could lead to disclosure of possible corruption cases is still well kept from public eye. Such information includes privatization contracts of the key state companies, public expenditure, data on income and assets of public officers, etc. 

The approach that was proven as success included requesting pieces of information from different institutions needed to complete the picture on particular cases. In that manner state institutions were not aware of sensitivity of the information provided, which enabled us to more successfully gather information for processing the corruption cases. 

Case law that was established based on MANS complaints to Administrative Court shifted the political will to publish information relevant for public interest. In addition to that, the pressure of mass submission of requests, in some areas eventually resulted in proactive publishing information which made access to information easier.  

Challenges for the future…

Political will still remains one of the key obstacles for successful fight against corruption and readiness to address grand corruption will to a large extent depend on it. The influence of the international community and EU accession process could serve as effective tool for forcing up the level of political will in this area. The other key component for increasing the political will lies within the country and in hands of civil sector and media. MANS experience have proven that political will can be moved using key, strategic cases that bare to the bone the forms, paths and actors of corruption. 

Another challenge is actual administrative capacities of institutions to effective eliminate corruption. The present situation in Montenegro is showing that legal framework, even as inadequate for combating corruption, cannot be fully employed to serve for production of concrete results in fight against corruption. One of the reasons for that is that state institutions are frequently captured by political and/or personal interests of key individuals, depriving them from taking concrete action at field. Even when that is not the case, the staff often lacks adequate knowledge or motivation to combat corruption. 

�	 One of the most descriptive case studies is available at: http://www.urbanizam.info/zavala/Zavala_Case_Study.pdf
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