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CORRUPTION: THE REPRESSIVE SYSTEM WITHIN THE FRENCH JURISDICTIONS

Armand Riberolles, magistrate to the headquarters of the ministry of justice, former examining magistrate in the economic and financial pole of the County Court of Paris.

Allow me first to tell you how much I am interested to share with you our respective experiences. Mine consisted of numerous years in the functions of examining magistrate in the financial pole of the County Court of Paris.

The major part of the files I had to deal with concerned facts of corruption, especially during the signing of public contracts. It is the field of the general corruption which in some time was often in connection with the financing of political parties.

To enter quickly in the heart of the subject, what matters is getting:

· how the judicial institution got organized in the fight against corruption;

· how the public prosecutor's departments and examining magistrates are seized with the cases of corruption;

· the current legislative arsenal to fight corruption.

I-THE JUDICIAL ORGANISATION TO FIGHT CORRUPTION

Paradoxically in France, there is no specific treatment of the corruption. The choice was made for a particular organization for general economic and financial crime in which corruption is only an expression.

From the 1970s the criminal justice had to adapt itself to the economic evolutions and a more and more complex business law.

The answer was to assert that the judge territorially competent (most of the time it is the one who is the nearest of the crime) could not be trained enough to handle these files. Also one or several judges specialized in economic and financial subject need to be present within every Court of Appeal in order to face the professional skill of some files.

This breach to the principle of the natural judge wanted to be primarily an answer to the sinking of the economic and financial business due to the lack of preparation of the magistrates to handle these subjects. It is an answer to the limited effects, on one hand, by the optional character of the referral to a Court of specialized judge and on the other hand, by the absence of a real plan of training to economic and financial criminal law.

At the beginning the 90’s several scandals of corruption urged the Government to create a structure specially dedicated to the fight against the corruption, the Central service for prevention of corruption, in charge of the prevention but also endowed with powers of inquiry and investigation. This service is independent from the judicial authority and the Constitutional Council considered that it was an infringement of the separation of the powers and of the principle of equality. Today the service is essentially in charge of the prevention of the corruption. It also develops an important activity of international cooperation. Doubtless some of you know it.

This episode is not only anecdotal. It actually means that if  corruption is in many aspects an obstacle to the State of right, the fight against  corruption must be committed in the strict respect of the integrity of the legal system and the constitutional principles of separation of  powers. To put it in a nutshell the choice was to specialize  the courts in charge of the financial delinquency and corruption and to reject the special procedures i.e. of exception.
Under the pressure of politico-financial scandals, the judicial institution was equipped in 1999 with real economic and financial poles whose main object is to handle complex files. 

An economic and financial pole isn’t a special jurisdiction (indeed it follows the rules of common law) but is specialized and integrated into a County court. Prosecutors and specialized examining magistrates are gathered there.

The appointment of these magistrates is due to particular professional skills, which is acquired either on the occasion of the plans of training set up by the National School of the Judiciary or during periods of detachment within jurisdictions or financial administrations.

Within the economic and financial poles magistrates are surrounded with co-workers:

· The specialized assistants are mainly civil servants of the Ministry of the Economy and Finance (taxes, customs, competition, treasure) or the Ministry of Labour (labour inspectors). They give the magistrates a technical opinion without the necessity to resort to the expertise. Their analysing notes are included in the examining files and can be disputed by the parties. They can also be present beside the judges during hearings, interrogatories or transports ; their presence is then mentioned to the official report as well as their possible interventions. They are subjected to professional secrecy, they must pledge and are strictly independent of their original administration.

· The assistants of justice, who are students at the end of programmes, are employed part-time by the Ministry of Justice. Appointed to courts they are in charge of legal researches, synthesis, preparing orders, doing detailed inventories of examining files.

A recent law refined the system of financial poles by creating proficient interregional poles for complex cases. 

Co-seizure is another relatively recent innovation. It consists of the possibility of seizing several examining magistrates for the same case.

Without entering too much in the details, we shall recall that one of the difficulties in handling the economic and financial files is their volume: sometimes it means several dozens or so volumes or dozens or so thousand pages. What is at stake is then the access to the information contained in the files and their management in a judicial perspective. The digitalization of files becomes here essential for the examining magistrate: it allows to avoid the waste of time due to the manipulations and thanks to sophisticated techniques of hypertext research, to proceed to systematic steppings. 

We can, in this spirit, think of steppings between various files interesting the same networks of corruption, which are possible by the installation of local servers.

II- THE MODES OF REFERRAL TO A COURT 

France works with the system of “opportunities of the judicial proceedings”, by opposition to the system of “legality of the proceedings” in which every identified author of even small malpractice must be pursued. In the system of opportunity of prosecution, the public prosecutor appreciates if the malpractice must be pursued. The public prosecutor's department can decide not to follow up on the malpractice (even if there is a plaintiff) or prosecute it, or even bring another judicial answer. This freedom of appreciation is balanced by the possibility offered to the victim to activate himself the public action by lodging a complaint and by taking civil action proceedings in front of the examining magistrate. The examining magistrate is then obliged to examine and to send back the author before the court dealing with criminal matters, before which the plaintif claiming for damages can exploit its rights and ask for reparation. 

The public prosecutor is also informed within the framework of the application of the article 40 of the criminal procedure code, according to which "any established authority, any public officer or civil servant who, within the exercise of its functions, acquires the knowledge of a crime or an offence is obliged to immediately inform the public prosecutor about it and to pass on to this magistrate all the information, reports and acts which are relative to the crime ". 

III- THE QUESTION OF THE INTERNATIONAL JUDICIAL COOPERATION

It is well known that corruption of a certain importance mostly comes along with fund transfers, the authors of these are used to hiding their existence by the resort to foreign banking places and fiscal paradises.

The inquiry contains sometimes foreign investigations and us, practitioners, are well aware of the difficulties which it carries.

In France we distinguish these difficulties as a question of implementing a cooperation governed by bilateral agreements of mutual legal assistance or the European cooperation governed by the European Convention of  legal mutual aid.
In the first case, the obstacles to be overcome are numerous: identification of the addressee of the international rogatory commission and the authority in charge of its execution, contacts with this last one to sensitize it on the emergency nature (the pursuance of financial investigations mostly depends on the result of the demand of mutual assistance), requests by the applicant authority to attend to the acts of execution etc... Most of the time, these proofs of determination are the only ones which are able to blow up the bolts of the bureaucracy or the judicial or police indifference. The human relation remains the key of the success of the judicial cooperation with a certain number of States.

In the case of the implementation of the European cooperation, things are easier. The Convention exempts the applicant authority of some formalism, transports of magistrates and policemen are facilitated, return of the execution documents is accelerated. 

For an optimum implementation, a certain number of States set up liaison magistrates in the countries with which the judicial cooperation is most frequently implemented. These magistrates placed within their embassies and at the same time within the ministries of justice of the host countries insure the connection between the authorities.

They facilitate the identification of the good interlocutors, insure the sensitization of the required authorities, inform the applicant authorities about the current rules of procedure, prepare the transports of magistrates, query information about the state of promotion of files, etc...

To this is added the possibility of seeking the intervention of Eurojust, the structure of mutual assistance placed within the European Commission in a position to facilitate the actions of cooperations which imply the participation of several European States.

In any case  an international letters rogatory will have to respect formalism:

 - identification of the authority from which  comes the request and its data

 - the most precise identification of the authority it is addressed to

- the international instrument into force or if it does not exist, mention of the commitment  of reciprocity 

- the presentation of the facts 

- the qualification of the facts aimed by the procedure and the applicable texts of law 

- identity of the prosecuted people and the civil parts (declared victims) 

- detail of the investigations requested. If a hearing is requested : join the list of question by specifying that it can be supplemented by the authority of execution in the objective of solving the exposed problems

When the international letters rogatory is addressed to a country of Anglo-Saxon tradition it will be imperatively necessary for the success of the procedure: 

- to clarify in what one can reasonably think that there are elements useful for the manifestation of the truth on the territory of the  requested State 

- to articulate the "probable cause" i.e. the existence of sufficient presumptions 

- in case of requests for search and seizure it is necessary to describe what one seeks and precise in what they are elements of evidence in the procedure 

- in case of request for hearing it is necessary to precise the procedural statute of the person: witness or suspected person who can refer to the fifth amendment in the USA 

- to ask the confidentiality of the acts of investigation

 The international letters rogatory must be translated by a person on oath  with mention of "Ne varietur" and legalized when it is addressed to an authority of Latin America or Middle-East. 

In most  countries this formality is not necessary.

In the files of corruption the international Letters  rogatory will often request banking investigations, in countries which effectively protect  the bank secrecy. To take the example of Switzerland it is necessary to identify the bank within which the investigations must be done. Switzerland refuses the "fishing" investigations starting from names of people or companies whereas in France we have a file of the bank accounts (FICOBA) which allows starting from a name of anybody (or of a company) to identify all the bank accounts these people have in all the banks established in France. It will also be necessary to specify the documents which one asks for the transmission: documents of opening of accounts, paperboards of signature, possible procurations, produced documents of identity, form KYC (know your customer), all 

Elements related to the operations realized with the credit and the flow of the account and allowing to identify the source and the destination of funds etc. But all these aspects will be developed at the time of the practical cases.

IV- A REPRESSIVE ARSENAL DIVERSIFIED TO ANSWER A MULTIFORM PHENOMENON 

In the criminal code, the main part of the malpractices linked to the phenomenon of corruption appears in the title III "infringements on the authority of the State", chapter II "infringements on the public administration committed by persons exercising a public service", in the section III titled "infringements to the duty of righteousness", articles 432-10 and following ones. It deals notably with the misappropriation of public funds (article 432-10), the passive corruption and the trading of favours committed by persons exercising a public service (article 432-11), the illegal attribution of interest (article 432-12), , the illegal attribution of interest by a former civil servant (article 432-13),  infringements on the freedom of access and on the equality of the candidates in procurement contracts and delegations of public utility (article 432-14, notion of favoritism in procurement contracts), the subtraction and the diversion of possessions (article 432-15).

The complexity of the malpractice of corruption itself allows to envisage certain aspects with other tools of the criminal law and company law.

Therefore we should also use the malpractice of misuse of company property which is contained in commercial law in articles L 242-6 for corporations and L 241-3 for companies with limited responsabilities.

I would insist only on two of these offences

A) Infringements to the righteousness :

1) Corruption

The corruption itself gathers two actors: a corrupter and a corrupt. However, the French legislator considers separately the situation of these two actors. When the code deals with the corrupt, it speaks about "passive" corruption; on the contrary, it designates by "active corruption" the situation of the corrupter. The legislator operated this distinction to underline better the responsibilities that lie on the civil servants or the holders of public authority, and to facilitate the repression of the malpractice of corruption because the corrupter can be pursued without the corrupt being pursued and conversely.

The corruption and the trading of favours (passive).

ARTICLE 432-11
(Act no. 2000-593 of 30 June 2000 Article 1 Official Journal 1 July 2000)
(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22 September 2000 in force 1 January 2002)
       The direct or indirect request or acceptance without right and at any time of offers, promises, donations, gifts or advantages, when done by a person holding public authority or discharging a public service mission, or by a person holding a public electoral mandate, is punished by ten years' imprisonment and a fine of €150,000 fine where it is committed:
       1° to carry out or abstain from carrying out an act relating to his office, duty, or mandate, or facilitated by his office, duty or mandate;
       2° or to abuse his real or alleged influence with a view to obtaining from any public body or administration any distinction, employment, contract or any other favourable decision.   

The corruption and the trading of favours (active)

ARTICLE 433-1
(Act no. 2000-595 of 30 June 2000 Article 1 Official Journal 1 July 2000)
(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22 September 2000 in force 1 January 2002)
       Unlawfully proffering, at any time, directly or indirectly, any offer, promise, donation, gift or reward, in order to induce a person holding public authority, discharging a public service mission, or vested with a public electoral mandate:
       1° to carry out or abstain from carrying out an act pertaining to his office, duty, or mandate, or facilitated by his office, duty or mandate;
       2° or to abuse his real or alleged influence with a view to obtaining distinctions, employments, contracts or any other favourable decision from a public authority or the government;
       is punished by ten years' imprisonment and a fine of €150,000.

       The same penalties apply to yielding before any person holding public authority, discharging a public service mission, or vested with a public electoral mandate who, unlawfully, at any time, directly or indirectly solicits offers, promises, donations, gifts or rewards to carry out or to abstain from carrying out any act specified under 1°, or to abuse his influence under the conditions specified under 2°.   


Qualification of the concerned persons (for passive corruption) 

· By the expression "officer of the State", the legislator intended to designate all civil servants as well as the members of the executive power;

· By the expression “persons invested with a public elective mandate” the legislator designates all the national or local elected persons;

· The notion of "person in charge of a mission of public utility" designates the private persons who participate, even temporarily, in a mission of public utility; for example an architect who sees himself entrusted with a mission of mastery of work for the preparation of a procurement contract.

Material element: the guilty schemes  
We shall focus successively on:

· The nature of acts and corrupting processes;

· The object of the reward expected or perceived by the corrupt;

· The moment of the request or the approval with regard to the decision or the abstinence of action expected from the corrupt;

· Finally, the intents of the guilty schemes.

The nature of acts and corrupting processes 
· Concerning passive corruption, the offence is, on behalf of the corrupt, to seek or to accept counterparts, advantages without right;

· Concerning active corruption, the offence is to propose or to give in to the proposition of the counterpart of advantages without right;

· The offence - we said it earlier - is constituted by the sole formulation of the offer or by the sole formulation of the demand even when the sought person would not have granted to pay  or would not have agreed to receive (corrupted). The malpractice is thus constituted since the stage of its attempt.

The object of the reward expected or received by the corrupt 

The object of the reward expected or received by the corrupt is indifferent: the law considers the "offers, the promises, the gifts, the presents or any other advantages": money, services, profit-sharing in a business, an advantageous loan… to the promise of sexual relations.

The moment in which intervenes the request or the approval with regard to the decision or to the abstinence expected from the corrupt

Until a law of June 30th, 2000, and to really simplify it, the jurisprudence required that the sollicited advantage (by the corrupter) or the accepted advantage (by the corrupt) precedes the decision expected from the public decision-maker. On the contrary, the delivery of a present which followed upon a favorable decision of the civil servant did not constitute an offence of corruption in the (less numerous) cases where we could establish that this advantage had been agreed between the corrupter and the corrupt from the very beginning of their relationship.

The law of June 30th, 2000 abolished this condition by disposing that “is punished the fact of proposing, without right, at any time, directly or indirectly offers, etc. ".

It remains necessary to establish a link between both propositions, to prove that the "jar of wine" is the counterpart of the administrative decision and that there is a link between them.

According to the jurisprudence of the criminal court, in case of succession of administrative decisions (for example procurement contracts), a simple "payoff" has to fit between the allocation of two markets to consider the link established because "these advantages had inevitably preceded the schemes of corrupting and determined the corrupt"

The end of the guilty schemes 

It is the end of the guilty schemes that draws the line of division between corruption and trading of favours.

IN CORRUPTION

The wanted or offered advantages are indictable from the moment they aim at the fact that their beneficiary "carries out or refrains from carrying out an act of its function, its mission or its mandate or facilitated by its function, its mission or its mandate ".

It doesn't much matter, on the other hand, whether the "exchanged" act is just or inequitable, useful or useless, whether it is in accordance or unfavourable to the interests of the community.

The "act of the function" is the one which concerns the field of the privileges and the attributions of the public decision-maker.

The "act facilitated by the function" is the one which is outside the function, but which is however made possible; it’s facilitated by the function because of the narrow link which bonds the act and the function. We speak then of " para-corruption ".

On the other hand, if the act is totally unlinked to the functions of the civil servant, corruption cannot exist.

IN TRADING OF FAVOURS

Operations begin with immediate choice of a person. One tends to obtain from this person that he "abuses of his real or supposed influence to obtain from an authority or from a public administration: distinctions, employments, markets or quite other favourable decision ".

The direct and immediate addressee of these operations is a simple intermediary, and not a public decision-maker like in the cases of corruption. This intermediary is chosen for his capacity (real influence) or that he is believed to have (supposed influence) to obtain from the authority or from the competent administration the favourable decision or the favour that is waited for.

The law, we said it before, indicates that this favour will consist of "distinctions, employments, markets or quite other favourable decision ". The jurisprudence admits that these favours cover " all the favourable acts (it would be necessary to add to it the favourable abstinences) which, instead of being pursued and obtained by justifiable means, were pursued and obtained by means of guilty influence ". On the other hand, it doesn't much matter that the influence is useful or useless.

The deliberate element 

The offences of corruption and trading of favours are deliberate offences: the author must have a clear consciousness of "the act of kindness", the fulfilment of which is asked in return for the proposed or accepted advantage.

The regime of prescription 

The offence is of immediate nature: it consumes from the moment when its constituent elements are gathered and it is this precise date which determines the point of departure of the prescription.

The period of term of notice is common to all the offences or almost in French criminal law: three years (article 8 § 1 of the code of criminal procedure).

Main authors and accomplices

A corrupter and a corrupt can’t be conniving from each others, as we saw it, each of them commits a separate and autonomous offence.

On the other hand, any other person who, by her action and with full knowledge of the facts, incites to the corruption or to the trading of favours, prepares, facilitates, or helps the execution of the offence, can be condemned as accomplice. This person incurs the same punishments that the main author (articles 121-6 and 121-7 of the penal code). 

Penal responsibility of moral persons 

In French criminal law, moral persons, even of public law (but not the State), are penally responsible for offences (all as from December 31st, 2005) committed for their account by their organs or representatives (article 121-2 § 1 of the penal code).

Organs are the persons who have legal or statutory quality to engage the moral person; the representatives are the persons who validly received a delegation of power from the organs of the moral person and who have the competence, the authority and the necessary means to exercise this delegation.

The facts which engage the responsibility of the physical person, a manager for example, have exactly the same nature that those which engage the responsibility of the moral person. This rule of unity of the criminal offence is appropriate to the French law.

Finally, the responsibility of the moral person does not exclude the one of the physical person, the author or the accomplice of same facts (article 121-2 paragraph 3 of the penal code): we can thus pursue for active corruption, for example, the president of a corrupting trading company, a physical person for example, and the company itself, or either the one without the other one

Punishments and penalties

MAIN PUNISHMENTS

The main punishments incurred by the authors of facts of passive corruption or passive trading of favours on behalf of persons having a public function is of ten years of detention and fines up to 150 000 euros.

It is the heaviest punishments of detention that foresees the French criminal law for an offence.

The main punishments incurred by the authors of facts of active or passive trading of favours (committed by a private individual) are less strictly repressed (of half): five years of detention and fines up to 75 000 euros.

If we keep the example of active corruption or trading of favours of the private individuals, the punishments which affect the moral persons are the following ones: a fine equal to the quintuple of the amount incurred by the physical person; for a period of five years at most, various bans to exercise professional or social activities, the placing under judicial surveillance, the closure of one or several establishments of the company having served for committing the offence, the exclusion from procurement contracts; without limitation of time, the ban to appeal public participation or to issue checks or to use credit cards (article 433-25 of the penal code).

FURTHER PUNISHMENTS

These punishments are optional: the judge has the choice to apply them or not.

The persons recognised guilty of the offence of passive corruption or trading of favours committed by persons exercising a public service incur the optional punishments (article 432-17 of the penal code):

· Ban for a period of five years, at most, of all or any of the civic, civil rights or family (right to vote, eligibility, exercise of a jurisdictional function, etc.).

· - Definitive or temporary ban (and in this case, for a period of five years at most) to exercise a public function or a professional or social activity in connection with the commission of the offence (except elective mandate or trade-union responsibilities).

· - Seizure for the benefit of the State of the sums and the objects irregularly received by the author of the offence.

The persons guilty of the offence of active corruption or trading of favours committed by the private individuals incur the same additional and optional punishments with a few differences that we won’t see in details here.

Finally, the persons announced, in a definitive way, guilty of the offence of corruption and trading of favours for facts committed as from January 23rd, 1995 incur a punishment of automatic ineligibility, as the electoral code foresees it (article L.7 stemming from a law of January 9th, 1995 and article L.O. 130) for a period of ten years. It is in fact a punishment of ban of joining on electoral rolls for a period of five years and of ineligibility for the double of this period.

2) The illegal grip of interest

ARTICLE 432-12
(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22 September 2000 in force 1 January 2002)
       The taking, receiving or keeping of any interest in a business or business operation, either directly or indirectly, by a person holding public authority or discharging a public service mission, or by a person holding a public electoral mandate who at the time in question has the duty of ensuring, in whole or in part, its supervision, management, liquidation or payment, is punished by five years' imprisonment and a fine of €75,000.
       However, in municipalities of no more than 3,500 inhabitants, mayors, their deputies or municipal counsellors acting by delegation from or in substitution for the mayor, may contract with the municipality of which they are the elected representatives for the transfer of movable or immovable property or for the supply of services within the limit of an annual sum of €16,000.
       Furthermore, in those municipalities, mayors, their deputies or the municipal counsellors acting by delegation from or in substitution for the mayor may acquire a plot in a municipal housing development to build their personal dwelling, or enter into a residential tenancy agreement with the municipality for their personal accommodation. These contracts must be authorised by a reasoned decision from the municipal council after a valuation of the property concerned has been made by the public domain service.
       In the same municipalities, the same elected officials may acquire property belonging to the municipality for the establishment or development of their business. The price may not be lower than the valuation made by the public domain service. The contract must be authorised by a reasoned decision from the municipal council, whatever the value of the property concerned.
       For the application of the three previous paragraphs, the municipality is represented in accordance with the conditions laid down under article L. 122-12 of the Municipalities Code and the mayor, deputy or the municipal counsellor concerned must abstain from participating in the deliberation of the municipal council regarding the completion or approval of the contract. Furthermore, notwithstanding the second paragraph of article L. 121-15 of the Municipalities Code, the municipal council may not decide to meet in camera.    

ARTICLE 432-13
(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22 September 2000 in force 1 January 2002)
       An offence punished by two years' imprisonment and a fine of €30,000 is committed by any person who, in his capacity as a civil servant or agent or official of a public administration, and specifically by reason of his office, is entrusted with the supervision or control of any private undertaking, or with the conclusion of contracts of any type with a private enterprise, or who by services, advice or investment takes or receives any part in such an enterprise, before the expiry of a period of five years following the end of his office.
       The same penalties apply to any participation through work, advice or investment in a private undertaking which owns 30 per cent or more of the capital in one of the undertakings referred to in the previous paragraph, or which has concluded a contract carrying legal or de facto exclusivity with such an enterprise.
       For the purpose of the present article, any public enterprise exercising its activity in a competitive sector and in accordance with the rules of private law counts as a private enterprise.
       These provisions are applicable to the employees of public corporations, nationalised enterprises, mixed economy companies in which the State or public bodies holding directly or indirectly more than 50 per cent of the capital, and the employees of the public operators enumerated by the Act no. 90-568 of 2 July 1990 governing the organisation of the public postal and telecommunications service.
       The offence is not committed by investment in the capital of companies listed on the stock market or where the capital is received by devolution under a succession.
· The illegal grip of interests is an obstacle-offence which aims at punishing not the person who became wealthy thanks to the exercise of the public authority, but the one who placed himself in a such position that it is not possible to know, when he comes to the administrative decision, if he is going to come to it in the name of his own interest or in the name of the interest of the community.

It is an objective situation of conflict between the private interest of the civil servant and the public interest which he handles. The legislator forbids that these two spheres get close to the point where there is a risk of confusion.

The fact of being in a situation of gender-confusion from which a suspicion could be born is repressed: as Caesar’s wife the civil servant must not be suspected.

It is a question of preventing him from being placed between his duty and his interest.

Some examples: 

Sir X, in charge of a mission of public utility, in the case in point agent of the exploitation of the airport, granted a sub-concession of the public domain, the administration or the surveillance of which he had, to a company in which he was interested through his son-in-law.

Sir Y, vice-president of a department, participates in the vote of the General Council by which it is decided to award a subsidy to an association managed by his son.

Sir Z, civil servant, prepares a procedure of call for tender with the aim of the allocation of a procurement contract, while his wife manages a company which candidates to this contract.

If the civil servant owns directly or indirectly (by a “man of straw” for example) parts in the company, we say that there is a patrimonial interest; if he is bound by his family to the contractor, we say that he has a moral interest. It is this interest which he has in the company which forbids him to participate in the administrative decision-taking of which this firm is susceptible to benefit

3) The favouritism in procurement contracts 

The favouritism in procurement contracts is an offence created by the modified law of January 3rd, 1991.

ARTICLE 432-14
(Act no. 95-127 of 8 February 1995 Article 10 Official Journal 9 February 1995) (Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22 September 2000 in force 1 January 2002)
       An offence punished by two years' imprisonment and a fine of €30,000 is committed by any person holding public authority or discharging a public service mission or holding a public electoral mandate or acting as a representative, administrator or agent of the State, territorial bodies, public corporations, mixed economy companies of national interest discharging a public service mission and local mixed economy companies, or any person acting on behalf of any of the above-mentioned bodies, who obtains or attempts to obtain for others an unjustified advantage by an act breaching the statutory or regulatory provisions designed to ensure freedom of access and equality for candidates in respect of tenders for public service and delegated public services.   
This offence was created in 1971 to facilitate the discovery and the repression of swindling practices in the sector of procurement contracts.

The code of procurement contracts contains a set of rules whose aim is to organize the competition considered as only able to find the best offer for the community. The competition can exercise only under two conditions: 

· if the freedom of access of companies to procurement contracts is guaranteed, mainly by means of the advertisement, 

· - if the equality of the candidates is assured.

This offence was created in 1971 to facilitate the discovery and the repression of swindling practices in the sector of procurement contracts.

The code of procurement contracts contains a set of rules whose aim is to organize the competition considered as only able to find the best offer for the community. The competition can exercise only under two conditions: 

· if the freedom of access of companies to procurement contracts is guaranteed, mainly by means of the advertisement, 

· - if the equality of the candidates is assured.

The favouritism in procurement contracts supposes the violation of the rules of the code of procurement contracts with the aim of favouring such or such other company. It is thus a question of verifying if the rule of procurement contracts is respected and if needed, if the noticed violations aimed at favouring one or several candidates. It is not uncommon that behind practices of favouritism, corruption is unveiled.

4) The subtraction and the misappropriation of funds and public goods

ARTICLE 432-15
(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22 September 2000 in force 1 January 2002)
       The destruction, misappropriation or purloining of a document or security, of private or public funds, papers, documents or securities representing such funds, or of any other object entrusted to him, committed by person holding public authority or discharging a public service mission, a public accountant, a public depositary or any of his subordinates, is punished by ten years' imprisonment and a fine of €150,000.
       Attempt to commit the misdemeanour referred to under the previous paragraph is subject to the same penalties.   
This offence does not involve difficulty of understanding. For instance, the major part of the "fictitious employments” cases was treated in France under the angle of the misappropriation of public funds. A fictitious employment is here the fact for an administration to pay a person without this one supplies with counterpart a service, a work. It is there only an example of operating mode to misappropriate the public funds. The use of false invoice is another one. 

5) The misappropriation 

ARTICLE 432-10
(Ordinance no. 2000-916 of 19 September 2000 Article 3 Official Journal of 22 September 2000 in force 1 January 2002)
       Any acceptance, request or order to pay as public duties, contributions, taxes or impositions of any sum known not to be due, or known to exceed what is due, committed by a person holding public authority or discharging a public service mission is punished by five years' imprisonment and a fine of €75,000.
       The same penalties apply to the granting by such persons, in any form and for any reason, of any exoneration or exemption from dues, contributions taxes or impositions in breach of statutory or regulatory rules.
       Attempt to commit the misdemeanours referred to under the present article is subject to the same penalties.
B) An offence related to the corruption: the misuse of company property
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Article L241-3 (Commerce code)
       The following shall be punished by a prison sentence of five years and a fine of 375,000 euros:
       1° If any person fraudulently assigns to a contribution in kind a valuation higher than its real value;
       2° If managers distribute sham dividends between the members in the absence of an inventory or using fraudulent inventories;
       3° If managers present to the members, even in the absence of any distribution of dividends, annual accounts not providing, for each financial year, a fair representation of the results of the operations for the financial year, financial situation and assets on the expiration of this period, in order to hide the company’s true situation;
       4° If managers use the company’s property or credit, in bad faith, in a way which they know is contrary to the interests of the company, for personal purposes or to encourage another company or undertaking in which they are directly or indirectly involved;

       5° If managers use the powers which they possess or the votes which they have in this capacity, in bad faith, in a way which they know is contrary to the interests of the company, for personal purposes or to encourage another company or undertaking in which they are directly or indirectly involved. 

This offence aims at the abuse of the possessions of trading companies.

The misuse of company property mostly punishes swindling misappropriation made by the leaders: swindling appropriations of the social wealth by a tactless manager;

Example: the manager makes the company support his personal expenses, confuses his patrimony with that of the moral person … 

More widely it punishes any expense against the interest of the company.

In this case, the question asked to the Court of Appeal was the following one: is the use of social funds by a manager to corrupt a public decision-maker, either to obtain the allocation of a contract for the benefit of the company or the reduction of its fiscal debt, against the social interest?

The answer is yes because the fact to corrupt a decision-maker exposes the company to the risk of being penally responsible and cancelling contracts etc. what is indeed against its interest.

We see the interest to come to this offence when we have difficulties in establishing the link of counterparts between the decision taken by the civil servant and the present which he received from the company which benefited from his decision.

Example: we discover that a civil servant was given a sum of money which results from a company, without we can prove that this civil servant took directly administrative decisions in favour of this company. In that case, the prosecution for corruption is dedicated to fail; it will be possible, on the other hand, to establish that the leader of the company made an illicit use of the capital of the company by giving them to a person supplying no counterpart.

The offence of misuse of the company property is an offence liable to dissimulation to which rules of derogatory prescriptions are applied, as some other offences.

Considering the jurisprudence of the criminal court of the Court of Appeal, when there is dissimulation of the offence, the term of notice (which is of three years for all the offences) starts to run only when the public prosecutor has knowledge and is enabled to prosecute. Therefore as soon as acts of dissimulation of misappropriation are established, the pursuits remain possible for facts committed for more than the past three years.

As we saw, criminal answers are diversified and allow the judicial authority to adapt itself to the multiform behaviours by which the corruption tries to penetrate into the social life to threaten the rule of law, if we are not careful.

The most important cases which have recently given place to judgments of condemnation in France account for the fact that corruption is a multiform phenomenon which requires diversified answers

 - the ELF case related to enormous diversions within the oil company: the main offence  selected was the misuse of company property, the possession of the misuse of company property, false entry

 - the case of the HLM of Paris was treated under the angle of the trading of favours, of the  misuse of company property, the possession of the misuse of company property, false entry

 - in the MNEF case (student social insurance) related to diversions operated thanks to fraudulent bills or with fictitious jobs judges chose the breaches of trust ,forgeries and uses of forgery 

- In the case related with the procurement contracts of the lycées of the Région d’Ile de France the selected offence were the anti-competitive agreements, favouritism in the procurement procedures, corruption, trading of favours, misuse of company property, the concealment, forgeries and uses of forgery. In all these cases a significant part of the work of the examining magistrate was to seek the most suitable penal qualifications.

And this diversification of the answers can only be made in the respect for the law, for the presumption of innocence and for the rights of the defence.

I thank you for your patience.
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