Executive Summary

Kenya is among a number of progressing countries put under camera surveillance in their fight against corruption. For close to a decade, this East African country has been among the top ten most corrupt countries in the Corruption perception index annually released by Transparency International. Among the steps the government is taking is to undertake reforms in its management and governance practices to improve service delivery to the public. There have been efforts by the executive arm of the government to increase intradepartmental oversight by contracting technocrats to provide guidance in meeting set goals and objectives. On the other hand, external oversight bodies such as Parliament have woken up to the challenge and insisted on a greater role in monitoring government performance.

In giving a view of the Kenyan situation of legislative oversight role, this presentation discusses four key areas considered important in the provision of oversight to the government:

i) The need to make the executive systematic in the style of service delivery to the public. Emphasis has been put on the need to de-link success in service delivery from individuals and instead attach it to appropriate institutions because institutions outlive office holders. The need to develop a system with parameters by which the government can judge its departments and institutions has been emphasized.

ii) The need to define a procedure for prosecution and punishment for corruption and other related crimes. Observation has been made of the Kenya Government’s initiatives to fight corruption, viz:

a) Increased awareness campaign against corruption

b) Public Officer Ethics Act

c) Anti-Corruption and Economic Crimes Act

d) Anti-corruption Police Unit

e) Increased Government will to fight corruption

iii) The need to give more weight to the reports of the governments audit department – The reports of the Controller and Auditor General

iv) The need to strengthen Parliament’s watchdog and departmental committees by emphasizing the need for political parties to nominate appropriately qualified persons to sit there in among other measures. 

1.0 Introduction 

There is no doubt that there is community demand for government accountability, particularly in use of public resources in the process of governance. Additionally, the public expects governments to be more efficient in service delivery, and to reduce the cost of governance. Meeting this challenge on the part of the executive is, indeed, a daunting task. Misappropriation of public resources by selfish and greedy individuals for personal benefits compromises the tenets of democracy and accountable governance. 

The voice of the people in matters of governance is not in the executive but in their democratically elected representatives – the parliamentarians. To the public, members of Parliament are the top-most managers who ensure that their interests are the ones pursued by government policy. Thus, when the executive fails in delivery of services – when the road network is bad, hospitals have no drugs, education systems fail, jobs are not there, etc – the institution of Parliament is branded ineffective. Members of public can only vent their anger at the ballot during election time. In this case, the victims are not the clerks and public officers, no, they are the members of Parliament. Official Corruption was the excuse Kenyan voters had for voting out a regime of 40 years.

The spirit of the International Anti-Corruption Conference (IACC) must remain that of putting safeguards for public resources from official and unofficial looters. The presentations and the joint resolutions at this conference should help in creating warmth and comfort to the millions of the governed when they see their governors properly checked and evaluated.

2.0 Private Sector Technocrats or Strong Public Institutions?

The observation by Dr. Gavin Woods, M.P, Republic of South Africa, that an increasing number of countries have introduced private sector management and governance practices in the public sector is true for Kenya. 

In the latter part of the last decade, Kenya engaged the services of top level technocrats from the private sector and international institutions to initiate reforms in the public service to enable it deliver services to the public more efficiently. The list of them read like who is who in Kenya. They were got from the World Bank, the IMF, leading Banks and other areas of the private sector. One of them was made the head of civil service and secretary to the cabinet, Kenya’s topmost civil servant. They were six in number, and it cost the taxpayers Ksh.10.2 Million per month for the six of them. The cost of terminating their contracts was prohibitive. One of them enjoyed the services of a security convoy nearly that of the Vice-President.

Their detail was precise – to bring into public service their private sector skills in an attempt to import private sector successes into the civil service. They were apparently given a free hand to implement whatever policies they deemed fit. A notable feature of their stint in the civil service was an increase in high level sackings of individuals deemed incompetent. Radical policies were being announced at every appropriate forum. At first, there appeared to be some net effect, largely borne out of the fear these technocrats had generated. That was short-lived, for in a short period, the wheels of the corruption train were rolling again. The message was clear: that the rot in the system of service delivery to the people was not for an individual or group of individuals to cure - something more was needed.

Then, two years into their contracts, the Government realized the futility of retaining the “big six” on the payroll – they were sacked. It was shame for the government and its international backers.

The International Monetary Fund and the World bank have recently stressed to Kenya the need for a vigorous anti-corruption strategy as part of a wider program of governance reforms... to generate the conditions for stronger per-capita income growth.  These respectable international-lending institutions now agree that piecemeal sacking of individuals will not deliver if the government still retains weak institutions. It is the IMF and the World Bank that have been at the forefront of urging the Kenya government to establish a code of ethics for all categories of civil servants, legislators, and the judiciary, as well as strengthen its legal and institutional ability to investigate, prosecute and punish corruption and other related offences. The new Public Officer Ethics Act and the Anti-Corruption Commission are discussed elsewhere in this presentation.

According to the IMF, the Kenyan economy faces "considerable" risks in the period ahead in view of global economic trends that require strong economic structures backed by sound financial discipline and proper systems of governance. 

I submit that strong institutions point the way forward in the clamor for good governance and financial discipline. Most economies have managed to produce relatively well educated persons with the ability to steer their countries onto the development path, negating the need for contracting expensive personnel to do ordinary work. In the past, expatriates would be forced on developing countries by their “development partners” or “donor countries” (whatever the difference), and this at an exorbitant cost to the taxpayers in the recipient country particularly. There is need to depart from this classical style and adopt a trend of strengthening institutions and establishing a system with parameters by which all government departments and actions can be judged.

3.0
Prosecution and Punishment for Corruption

3.1 The Need for a Wider Legal Net to Catch Offenders

Quite honestly, corruption and related offences have always remained criminal in Kenya, and, in many other countries. But admittedly, what constitutes a corruption offence or other related offences had not received substantive definition in Kenya. But a survey conducted by the Kenya Anti-Corruption Police Unit reveals that 87% of Kenyans are aware of the various acts that constitute corruption; 93% believe that corruption is harmful to them; and that 84% have recently been personally affected by corruption. Corruption can be perfected in various faces and shapes. Sample the imagined scenario below, typical of cases common in Kenya:

 A civil servant earning a gross salary of K£ 22, 000 pa has worked for the government for five years in the Ministry of Roads, Public Works and Housing. He was employed at age thirty, so his current age is thirty-five.  This civil servant has a family of two school going children, both attending an urban high cost private school. He has a personal car; a Toyota Land Cruiser Prado acquired in the eighth month of his employment. He has just moved into an own house in a leading high-rise estate. His total tax returns for the first four years of his employment were K£ 800. On the fifth year, he registered a company dealing with import of used (second hand) vehicles from Dubai. The managing director is his wife. The company is now doing very well.

This is a picture of ‘a very hardworking Kenyan’, in fact, above average. But wait a minute, this man works for the government from eight o’clock in the morning to five o’clock in the evening and yet manages this astounding performance. A layman may applaud his achievement, but the expert asks; how normal is this achievement?
Whereas citizens are encouraged to be innovative and industrious to contribute to economic growth, the case above demands an economic investigation to determine the source of this civil servant’s other income that curiously reflects so little tax. For, ideally, to achieve this in five years with the stated salary would require an extra ordinary loan from an extra ordinary bank to venture into an extra ordinary investment that fetches extra ordinary returns on investment. He would then need to be a professional in tax avoidance (not a crime in Kenya). Alternatively, one would require being in some cartel of some obnoxious activity, definitely requiring being the subject of a corruption investigation.

When the stress is put for the importance of anti-corruption and good governance legislation as an antidote to corruption, then it can be understood why known sacred cows and fat cats get scared. The most recent legislation in Kenya requires in part that all public figures and senior civil servants must declare their wealth including land, buildings and vehicles, and their sources. The officers will also be required by law to state the income and assets of spouses and dependant children. Then, a scenario as above will be history.

Kenyan Parliamentarians attending the last IACC conference in Prague were clear on what actions to take once back home. Among the issues singled out in the joint commitment statement were, that:

1. Commitment to the establishment of independent, autonomous, well-resourced and robust anti-corruption institutions including an independent anti-corruption agency and the empowerment of the Police, Attorney General’s Office and the Judiciary to ensure the procedures from investigation through prosecution to conviction are expeditious and just. 

2. An undertaking to work together to facilitate participatory multi-sectoral debate on the Anti-Corruption & Economic Crimes Bill, and the Public Service (Code of Conduct & Ethics) Bill, both of which had been pending in Parliament. Additionally, to promote and support the enactment of statutory codes of conduct to regulate all offices of public trust and service. 

3. Recognition of the need for broad-based coalition building to catalyze national support for the eradication of corruption in Kenya. 

4. Recognition that corruption has undermined development in Kenya and threatens to stifle the process of democratization. 

Kenya has been put on the road to full economic recovery after years of retrogression and Parliament has passed two pieces of legislation as discussed hereunder:

3.2
The Public Officer Ethics Act, 2003:

An Act of Parliament to advance the ethics of public officers by providing for a Code of Conduct and Ethics for public officers and requiring financial declarations from certain public officers and to provide for connected purposes; enacted by the Parliament of Kenya to apply to public officers defined thus: 

“ … any officer, employee or member, including an unpaid, part-time or temporary officer, employee or member, of any of the following –

(a) The Government or any department, service or undertaking of the Government;

(b) The National Assembly or the Parliamentary Service;
(c) A local authority;
(d) Any corporation, council, board, committee or other body which has power to act under and for the purposes of any written law relating to local government, public health or undertakings of public utility or otherwise to administer funds belonging to or granted by the Government or money raised by rates, taxes or charges in pursuance of any such law;
(e) A co-operative society established under the Co-operative Societies Act;
(f) A public university;
(g) Any other body prescribed by regulation for the purposes of this paragraph;
The act further creates commissions to be responsible for various categories of civil service for purposes of the act as follows:

(a) The committee of the National Assembly responsible for the ethics of members of the National Assembly.

(b) The Public Service Commission responsible for the public officers in respect of which it exercises disciplinary control and for the public officers described in paragraphs (c), (d) and (e) of section 107(4) of the Constitution of Kenya and for public officers who are officers, employees or members of state corporations that are public bodies.
(c) The Judicial Service Commission responsible for judges, magistrates and the public officers in respect of which it exercises disciplinary control.
(d) The Parliamentary Service Commission responsible for the public officers in respect of which it exercises disciplinary control.
(e) The Electoral Commission responsible for councillors of local authorities.
(f) The Teachers Service Commission established under the Teachers Service Commission Act responsible for teachers registered under that Act.
(g) The Defence Council established under the Armed Forces Act responsible for members of the armed forces, within the meaning of that Act.
(h) The National Security Intelligence Council established under the National Security Intelligence Service Act, 1998 responsible for members of the National Security Intelligence Service established under that Act.
(i) The Commission responsible for a public officer for which no responsible Commission is otherwise specified under this section is the commission, committee or other body prescribed by regulation.
3.3
The Anti-Corruption and Economic Crimes Act:

An Act of Parliament to promote the fight against corruption by providing for the establishment of the Kenya Anti-Corruption Commission (KACC); enacted by the Parliament of Kenya to provide for, inter alia, that;
(a) KACC shall have Powers of investigation (but not of prosecution) of corruption and economic crimes; 

(b) Parliament and the Attorney General can order KACC to investigate any individual or group of individuals; 

(c) The KACC Director and officials will be vetted by Parliament and people convicted of corruption and economic crimes will forfeit their wealth to the State.

When this legislation is implemented in the next few days, the era of ‘cowboy contractors’, Government sacred cows and parastatal fat cats will be over, and Kenyans will be able for the foreseeable future, to concentrate on issues of nation building.

3.4 
The Anti-Corruption Police Unit

The Kenya Anti-Corruption Police Unit (ACPU) was established as a department of the police force as a stopgap measure in the fight against corruption. The unit’s formation was preceded by the Kenya Anti-Corruption Authority (KACA) which was disbanded after a High court ruling declared some of its intended functions unconstitutional. It was argued then that this move on KACA was a government ploy to defeat efforts to discredit some of its top officials. 

Pressure from the donor community necessitated the redrafting of The Prevention of Corruption Act, as well as a constitutional amendment to entrench KACA in the constitution. The then president Daniel Moi made history by going to Parliament to lobby and vote for the amendment which required a two-thirds majority vote to pass (he badly needed donor funding). The then opposition could not be fooled and went ahead to vote down the constitutional amendment. 

In the meantime, donors had to be shown that war on corruption was being fought. And ACPU was formed as a department of the police force to ostensibly do what the ill-fated KACA was supposed to do. 

Though the ACPU was a half-hearted attempt by former ruling party KANU to fight graft, its work provides a lesson to many countries that the police force can actually steer this war. Commendable researches have been sanctioned by ACPU whose findings are going to be very useful to the Governments fight against corruption. The spirit of the Public Service Integrity Program that ACPU has been running features in the new Public Officer Ethics Act enacted by the Parliament of Kenya.

That ACPU is being disbanded to pave way for the new KACC is not at all a pointer to its inappropriateness, but is because the legal and operational limitations of the former would take a long time to overcome, yet elimination of official and other forms of graft cannot wait.

3.5 Political Will Key in the War on Corruption

That the new regime appears to score higher in the war on graft does not mean that the former regime did not have access to certain weaponry. No. Any comparison boils down to political willingness to deter individuals from the vice. Corruption becomes more complicated when persons with access to instruments of power are entrenched into it. Such persons will not allow laws or actions that target them to be implemented. The then opposition capitalized on this to discredit the former regime. Their message to the people was clear – that corruption prevailed because it was sanctioned from the highest office on the land. And out went a regime of 40 years.

Indeed, the office of Kenya’s Attorney General has overwhelming evidence against known people implicated in corruption. Being the government’s chief legal advisor, his public explanation that the evidence he has against this or that person cannot procure a conviction may not be questioned. In this way, hundreds of cases of blatant corruption have gone unpunished. In some instances, he has taken over privately instituted proceedings against corrupt individuals, only for him to terminate the cases at will. Kenya’s A.G is a brilliant human rights lawyer of international repute, but his misuse of the powers bestowed upon him is a disgrace to his person and to his profession.

At another level, the former ruling party was known to misuse its Parliamentary strength to defeat legislative efforts to fight graft. A report of a Parliamentary select committee to fight corruption was rejected on the floor of the House because it contained what it termed the list of shame. The list read like who was who in the government.

It is widely known that the then government used private citizens to file a constitutional application against the then Kenya Anti-Corruption Authority and a three judge bench appointed to hear the application speedily declared KACA unconstitutional. The country is yet to recover from the shock.

Granted, with political will present, six months are enough to wipe out official corruption. The purge on all sectors of public service being experienced at the moment should go on, as long as it is not reduced to witch-hunting. The guilty must be punished on conviction and deterrent measures put in place. A thief of ten million should not be fined six thousand (as it is for illegal importers of sugar), but should be sacked, surcharged and jailed, without fear or favour.

4.0
Controller and Auditor General and the Fight Against Corruption

Many countries have an established office of the controller and auditor general as a constitutional office, as does Kenya. The section that establishes this office in Kenya states thus:

105
(1) There shall be a Controller and Auditor-General whose office shall be an office in the public service.

 (2) It shall be the duty of the Controller and Auditor General- 

(a) to satisfy himself that any proposed withdrawal from the Consolidated Fund is authorized by law, and, if so satisfied, to approve the withdrawal; 

(b) To satisfy himself that all moneys that have been appropriated by Parliament and disbursed have been applied to the purposes to which they were so appropriated and that the expenditure conforms to the authority that governs it; and 

(c) At least once in every year to audit and report on the public accounts of the Government of Kenya, the accounts of all officers and authorities of the Government, the accounts of all courts in Kenya (other than courts martial no part of the expenses of which are defrayed directly out of moneys provided by Parliament), the accounts of every Commission established by this Constitution and the accounts of the Clerk of the National Assembly. 

(3) The Controller and Auditor-General and any officer authorized by him shall have access to all books, records, returns, reports and other documents which in his opinion relate to any of the accounts referred to in subsection (2). 

(4) The Controller and Auditor-General shall submit every report made by him in pursuance of subsection (2) to the Minister for the time being responsible for finance who shall, not later than seven days after the National Assembly first meets after he has received the report, lay it before the Assembly. 

(5) In the exercise of his functions under subsections (2), (3) and (4), the Controller and Auditor-General shall not be subject to the direction or control of any other person. 

Admittedly, corruption involving theft or misappropriation of public resources may not go unnoticed by the controller and auditor general. Prominent persons have been named in reports tabled in parliament over the years implicating them in misappropriation of public resources. The villains in official corruption are known in Kenya. And the reports of the controller and auditor general all over the world seek to do one thing – expose these enemies of the people while providing substantive evidence.

But the creators of conduits through which public funds have disappeared are yet to face the law. These receivers of kickbacks for expensive tenders, the illegal importers, the paper thieves hard to detect, the tax evaders and money launderers - the list can be long - are the real thieves, yet we punish burglars and chicken thieves more than them.

Unfortunately, the controller and auditor general can not do anything to compel the Government to take whatever action against this or that person. And he cannot take any one to court – the constitution does not tell him to do either. 

Once the report of the controller and auditor general is tabled in parliament and adopted, the Public Accounts and Public Investments committees take them over so they can investigate all persons implicated therein, and recommend to parliament whatever action is appropriate in each case. The strength of these committees lies in the recommendations they make, which Parliament is supposed to adopt when they are tabled. The recommendations range from prosecution of individuals, methodology for recovery of lost funds to barring individuals from ever occupying public office.

I imagine the frustration on the Controller and Auditor General, Members of PAC and PIC as they watch painfully compiled reports bearing overwhelming evidence gather dust at the office of the President, Attorney General, and Minister for Finance. The office of the President owns the Efficiency Monitoring Unit of the public service.  The Attorney General is the Chief Government Prosecutor and the Minister for finance exacts financial and fiscal discipline and wields executive authority in this regard. 

The call here is for Parliament to be empowered to take actions of last resort against either the entire government or officers unwilling to take action (such as impeach the president).

Parliament may also repeal the penal law to provide for severe punishment for convicts of corruption and other economic crimes to promote deterrence.

5.0 Strengthening Parliamentary Committees

The Kenya Parliament has several committees existing to perform various functions, most of which were created in accordance with Commonwealth parliamentary practice. For purposes of oversight, emphasis will be put on the watchdog committees, that is, the Public Accounts Committee (PAC) and Public Investments Committee (PIC). 

It is however important to note that other committees of parliament do exercise oversight roles. In fact, the opposition is expected to nominate members to various committees on the reasoning that members will be able to keep the government on its toes in matters related to those committees. 

In the present parliament, the Official Opposition Party (KANU) scored a first by nominating members with technical ability to comprehend government policy in matters related to the committees they were nominated to. This is a crucial step in the clamour for effective oversight by the legislature.

But it is the PAC and PIC that are crucial in the battle against graft. First, consensus exists on the need to properly facilitate these committees and to make them watchdogs with teeth that can bite. The absence of this meant that the regime in power could make nonsense of the committees’ reports and get away with it. I submit that already identified economic criminals should never get away with it as the PAC, PIC and by extension the Parliament they represent, watch helplessly. There is needed a requirement that the government implement in full the reports of the PAC and PIC. Sub-committees may be formed within these committees to pursue actions taken on the reports and recommending action against those guilty of not taking recommended action. This will expose individuals and institutions bent on defeating anti-graft efforts.

Second, to lend moral credence to the PAC and PIC committees, Members of Parliament previously convicted for corruption and related offences should be barred by the Standing Orders from sitting in such committees. Deterrence action should also be taken against committee members who get compromised in the discharge of their duties in these committees. This would prevent them from auctioning justice.

Third, time lags in the release of reports and implementation of recommendations should be avoided to stop looters on their tracks at the earliest opportunity. Reports of 1999 need not wait for 2002 to be implemented. 
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