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Introduction/Thesis

Since its founding in 1991, ABA-CEELI has undertaken a variety of legal profession reform projects (including development of judicial and lawyer ethics) in the countries of Eastern Europe and Eurasia, as well as provided some assistance in corporate governance reform.  The experience in this region may be indicative of the experience in emerging democracies elsewhere.  In general, CEELI has found that the legal profession is ill-equipped to promote and support corporate governance reform.  Either the advokatura are themselves involved in private-to-public bribery and insider dealing, or they are sidetracked by the need for reform in the profession itself.  Therefore, careful consideration must be given to foundational steps such as legal profession reform, including legal ethics, as one way to foster active and productive lawyer engagement on issues such as corporate governance.
ABA-CEELI

The ABA is a voluntary professional association with over 400,000 members.  The Central European and Eurasian Law Initiative - a public service project of the ABA  - advances the rule of law by supporting the law reform process in Central and Eastern Europe and the New Independent States of the former Soviet Union (NIS). Through its volunteer legal liaison program, CEELI makes available American and European legal expertise and technical assistance for these emerging democracies in modifying and restructuring laws and legal systems.  CEELI has approximately 30 offices in 23 countries across Central Europe and Eurasia. 

A premise of CEELI is that lasting economic and political reform is dependent on a functioning system of law. The rule of law is a continuing priority in many countries still moving away from communist and socialist systems. In these countries, political and economic reforms are clearly dependent upon one another, and both require a sound legal structure.

CEELI is designed to be responsive to the needs and priorities of the countries of Central and Eastern Europe and the NIS, not those of the U.S. participants or sponsors. CEELI recognizes that U.S. legal experience and traditions offer but one approach that participating countries may wish to consider. 

Almost all of CEELI’s 23 country programs incorporate an anti-corruption or public integrity component.  Although CEELI’s strategy necessarily varies from country to country, it is likely to include a blend of several of the following elements: criminal law enforcement training and legislative drafting assistance; judicial reform initiatives; development of standards of conduct and codes of ethics for government officials; media law initiatives to promote a free press and responsible investigative reporting; regulatory and statutory reform to foster transparency in government processes (e.g., freedom of information and financial disclosure laws); and, public education programs.  

Legal Profession Reform, Legal Ethics, and Corporate Governance
Independent lawyers as a group are a cornerstone of democracy and rule of law systems for several reasons. First, lawyers assist citizens and others in defending fundamental rights and freedoms vis-à-vis the state.  Second, lawyers play a critical role in the functioning of a market-oriented economy based on the right of private property and freedom to contract. Third, in a broader context, active bar associations are part of the patchwork of organizations that constitute civil society.  

In many emerging democracies, however, lawyers are unable or are prohibited from fulfilling some or all of these roles.  For instance, lawyers may be subject to direct control or improper interference and intimidation by a government.  Moreover, lawyers may be a part of a corrupt justice system, channeling bribes from parties in a case to court officials.  In many post-Soviet countries, the legal culture, particularly in the field of criminal law, is still heavily influenced by communist-era thinking that puts lawyers at the bottom of a legal hierarchy dominated by the procuracy (prosecution).  

Development professionals talk about the correct sequencing of reform. CEELI’s experience indicates that in many cases lawyers must clean their own house before they are in the position to provide adequate advice on, or promote, corporate governance and private sector anti-bribery measures.  The components of such “legal profession reform” include, but are not limited to:

· Adoption of laws governing exercise of the profession

· Ethics code development

· Ethics code implementation (dissemination, training, and enforcement)

· Standards for entry into the profession/Bar exam adoption
· Bar association development

· Accreditation of law schools
Creating a framework for ethical behavior, and encouraging the development of a culture of ethical behavior, is likely an indispensable step before the legal profession can constitute adequate partners in supporting corporate governance/anti-bribery.  Experience has shown that local ownership is key.  Further, as with much law reform, implementation – especially enforcement regimes that “put teeth” in the code – is a critical step.

With respect to past efforts to support corporate governance in the region, CEELI has seen several potential obstacles: 1) relatively little organized lawyer input on policy issues such as adoption of new corporate governance frameworks; 2) lawyer complicity in corrupt conduct; and 3) inappropriately high objectives for initial reform.
The ABA-CEELI Legal Profession Reform Index

ABA/CEELI has created the Legal Profession Reform Index (LPRI) to assess the role of lawyers and the legal environment in which they work in emerging democracies.  The LPRI methodology consists of three integrated components, including a rigorous analysis of all relevant laws that regulate the legal profession, an in-depth survey on the legal profession, and a series of structured interviews with lawyers, judges, prosecutors, and government officials.  All three components are based on 30 factors derived from and designed to test a country compliance with recommended international standards established by the UN and the Council of Europe for the legal profession.  These include the adoption, dissemination, and enforcement of ethical standards in the profession.
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