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Sherpa is a French Non-governmental organisation founded in 2001 by William Bourdon, a former Secretary-General of the FIDH and Paris-based attorney, noted for his pursuit of perpetrators of human rights abuses at the national and international level.

Sherpa has two principal objectives, the first being to investigate and pursue civil and criminal proceedings against enterprises, both holding and subsidiary companies, for human rights abuses and other serious violations of national and international law. To this end, Sherpa is able to call upon the expertise of its broad network of legal professionals from a range of specialisations. Its first targets have been French companies, however Sherpa also aims to pursue foreign companies, its aim being to act at a truly international scale. Sherpa has also investigated or instigated legal proceedings by individuals and NGOs as third-party plaintiffs, for a range of proceedings including money laundering, arms trafficking, and the misappropriation of public funds by corrupt Heads of State. 

Sherpa also provides expertise, analysis, auditing, consultancy and training on aspects of globalisation where its direct or indirect effects are likely to infringe human rights. Sherpa can at the request of an international or regional institution, members of civil society or a State provide an opinion, audit or other advice on the activities of private or public economic agencies or the effects of economic policies.

The Rougier Case

On 22ndMarch 2002, Sherpa filed a joint criminal and civil complaint with the Tribunal de Grande Instance of Paris on behalf of seven Cameroonian villagers against directors of the Cameroonian company Société Forestière de Doumé (SFID), the Cameroonian Law Society, and SFID’s French holding company Rougier SA. The complaints allege criminal destruction of property, forgery and the use of forgery, fraud, receiving, and the corruption of government officials.

These charges are the result of an in-depth, on-site investigation by Sherpa and Friends of the Earth, another French NGO, and allege the illicit pillaging of forest resources to the detriment of certain Cameroonian communities, offences of such gravity that Friends of the Earth joined as third-party civil plaintiffs.

The proceedings arise from events that took place in May 1999 in the Southern region of Cameroon. While the local defendant company SFID did not have a valid licence to exploit forestry reserves, company representatives entered the agricultural plantations of the plaintiff owners, without their knowledge and consent, and proceeded to cut down trees in their adjoining forests. In addition, the company created a number of access roads in order to enter these forest areas, with these roads traversing the plaintiffs’ fields. These illegal operations lead to the destruction of a significant part of the plaintiffs’ agricultural resources, and a number of farmers remain unable to resume their previous agricultural activities, which represented their sole source of income.

SFID refused to provide the victims with compensation, and the local authorities failed to enforce the responsibility of the company. The victims filed a complaint with the Prosecutor of the Republic of Cameroon, however this inexplicably failed to result in a proper investigation of their allegations. Faced with this administrative and legal failure to provide redress, the victims decided to invoke the jurisdiction of the French courts.

As indicated earlier, the French suit alleged a number of violations of criminal law, however for the purposes of this presentation, the most pertinent relate to those of corruption, since the local Administration has benefited directly or indirectly from a number of significant advantages provided by SFID over many years, which provides a clear explanation for its lack of impartiality, and indeed refusal to act, in relation to such blatant violations of Cameroonian law.

It is important to discuss here the ambit of French jurisdiction in such trans-national cases. 

The scope of criminal liability of legal persons as defined by Article 121-1 of the Criminal Code includes all such persons, whether public or private, for profitable or non-profitable aims, French or foreign, with the exception of the State.

Under Article 113-5 of the Criminal Code, France may pursue “… whoever is an accomplice in the territory of the Republic of a crime or misdemeanour committed abroad if the crime or misdemeanour is punishable under both French law and the foreign law, and if it has been established by a final decision of the foreign court”. The second condition can be extremely difficult to fulfil, since government administrations and the judiciary are often the targets of bribery or other corruption aimed at securing impunity, thereby limiting local possibilities of recourse.

The Cameroon complaint arises from very serious allegations of corruption by the French managers of SFID in Cameroon, this corruption explaining in large part the impossibility of the victims obtaining justice in a Cameroonian civil or criminal jurisdiction. However the corruption alleged is not isolated, and should be understood within the context of the generalised corruption which reigns in Cameroon, and which is at the heart of the serious dysfunction of the administration, and in particular in the administration of justice.

One risk is that the victims may be denied justice in the territory of France because they have not provided “proof” of the conviction of the principal offender SFID. The plaintiffs argue that it is incumbent upon the investigating judge to take into account the impossibility of them obtaining a conviction of the defendant in the Cameroon. In fact, there is abundant French jurisprudence where the victims of certain crimes have been able to lift significant legal or factual obstacles, arising for example from war situations or from a serious malfunction within the justice system, one example being a case brought by the families of those who “disappeared” in Chile in 1973.

A further basis for jurisdiction arises from the narrow legal relationship between SFID and the Rougier Group, since under Cameroonian law the subsidiary SFID is directly linked to Rougier, which holds the majority of its capital, with its accounts being integrated fiscally into those of its holding company. In addition, the Director General of Rougier was also Director General of SFID at the time of the alleged offences.

With respect to extra-territorial jurisdiction, France may prosecute its nationals for offences committed abroad under Article 113-6 of the Criminal Code: “French criminal law is applicable to offences committed by French nationals outside the territory of the Republic if the offence involved is punishable under the law of the country where it was committed”.

In the Cameroon case, French jurisdiction applies from the direct and effective participation of French citizens in the alleged activities, since the local representatives of SFID are, for the most part, French nationals. However such proceedings “may be initiated only at the request of the Public Prosecutor’s office. They must be preceded by a complaint lodged by the victim or legal successor or by an accusation formally made by the authorities of the country in which the acts took place”. This therefore confers a veritable right of veto upon the Prosecutor, who alone has the ability to engage official proceedings on the complaint of victims.

The OECD Anti-bribery Convention in French Law

France signed the OECD Convention on 17 December 1997, and the Convention came into force in France on 29 September 2000.

Previously, the only relevant criminal offences in France were passive and active corruption involving French persons entrusted with public authority, charged with a public service mission or holding an elected office (Articles 433-1 and 432-11 of the Criminal Code), but not the bribery of foreign public officials in connection with international business transactions. The latter is now also a criminal offence following the adoption of Act No. 2000-595 of 30 June 2000 (“the Act of 30 June 2000”) amending the criminal code and the code of criminal procedure with regard to the fight against corruption.

This Act, which also transposes the Convention of the European Union into French law, amends the Criminal Code by inserting a new chapter comprising all provisions involving international corruption, and it also amends certain provisions of the Code of Criminal Procedure.

The Act criminalises the active corruption of officials of foreign States other than Member States of the European Union and of officials of public international organisations other than institutions of the European Communities.

Article 435-3 paragraphs 1 and 2 state: “…the act of proposing, without right, offers, promises, gifts, presents or advantages of any kind whatsoever at any time, either directly or indirectly, to a person entrusted with a public authority, charged with a public service mission or holding an elected office in a foreign State or within a public international organisation in order that the official perform or refrain from performing an act in accordance with his function, mission or office or in a manner facilitated by his function, mission or office to obtain or retain business or other improper advantage in the conduct of international business is punished by imprisonment for ten years and a fine of FF 1 000 000”

Article 435-4 paragraphs 1 and 2 states: “…the act of proposing, without right, offers, promises, gifts, presents or advantages of any kind whatsoever at any time, either directly or indirectly, to a judge, juror or any other person holding a judicial office, an arbitrator or an expert appointed either by a jurisdiction or by the parties, or any person assigned by a judicial authority to perform a mission of conciliation or mediation in a foreign State or within a public international organisation in order that the official perform or refrain from performing an act in accordance with his function, mission or office or in a manner facilitated by his function, mission or office to obtain or retain business or other improper advantage in the conduct of international business is punished by imprisonment for ten years and a fine of FF 1 000 000.”

Under Article 2 of the OECD Convention, each Party shall take any measures necessary to establish the liability of legal persons for the bribery of a foreign public official, which is incorporated in Section 3 Article 435-6 of the French Act.

Article 4 of the OECD Convention provides that each State has jurisdiction when the offence is committed in whole or in part in its territory. This clause is met by Article 113-2 of the new Criminal Code, which states: “French criminal law is applicable to offences committed in the territory of the Republic. The offence is considered to have been committed in the territory of the Republic when one of the acts constituting the offence took place in this territory.”

The French Act of 30 June 2000 thus generally conforms to the requirements of the OECD Convention, however certain aspects of the legislation raise significant concerns regarding the effective implementation of the Convention in France. One important example is that the criminal responsibility of legal persons is identical to that provided for in the case of bribery of a French public official; in the event of a restrictive interpretation by French courts, those conditions could rule out the criminal responsibility of legal persons, when the offence was committed by an employee or subordinate.

Role of civil society in North-South cooperation

The United Nations has consistently stressed not only the imperativeness of North-South Cooperation, but also the vital role of civil society in such cooperation. 
In February 2002, the report of the Open-ended Working Group on the Right to Development stated: “NGOs have a major role to play in applying the principles of accountability, transparency and participation in implementing the right to development. The obligation to facilitate the right-holders realizing their claims falls not only on States ... but also on the civil society and on anybody in the civil society in a position to help.  NGOs are one constituent of civil society that can and have often played a very effective role in the implementation of human rights.  Indeed …NGOs may have to play an even more crucial role in monitoring the programmes and delivering the services and may often replace the existing bureaucratic channels of administration.  They may also have to play an advocacy role, as well as engaging in grass-roots mobilization and organizing of beneficiaries to participate in decision-making.  Furthermore, the role of NGOs is not be limited to national-level actions.  The concept of international civil society as a third force is increasingly gaining ground and NGOs may be very effective in not only an international advocacy role but also as facilitators of the delivery of international services”.  

The United Nations has also repeatedly stressed the importance of South-South cooperation. One State Member at the 2002 Human Rights Commission emphasised: “there has been a tendency to see South-South cooperation from a narrow resource perspective, thus assigning it only a marginal role. However, such a view is flawed. The true value of South-South cooperation lays not so much in how many resources are available but in how much experience and knowledge can be shared. The fact that international cooperation has been reduced to North-South cooperation is unfortunate”. This in turn increases exponentially the need for civil society cooperation to take a multi-lateral approach.

Civil society faces a number of challenges in implementing either North-South or South-South Cooperation. The Rougier case has reflected the need for a genuine reciprocal and pro-active partnership. The Cameroonian plaintiffs were initially in contact with a local NGO that provided assistance to forest communities in their region. This NGO was the Cameroon partner of Friends of the Earth, however the two NGOs did not have the necessary legal expertise to take action, and thus approached Sherpa for assistance. The three organisations then jointly lead the investigations in the field, in close collaboration with a group of Cameroonian lawyers. 

This reflects the general modus operandi of Sherpa with each of its proceedings, which is in constant collaboration with environmental and human rights organisations in the North and South. The investigations and missions in the field are always linked directly to local partners, who remain the victims’ principal interlocutors. 

Through its work, Sherpa has experienced first-hand the challenges facing any North-South civil society cooperation. These include finding appropriate partners, though the use of existing professional and civil society structures. In a partnership, both partners are not necessarily equal in the sense of bringing equal resources into the partnership. Instead, they are complementary and each of them contributes something different and valuable to the partnership, without which the cooperation project would not succeed.

Other challenges include building constituencies and ground-level support, and involving them in the cooperative process; increasing public awareness of complex and rapidly evolving international issues, preserving civil society autonomy given the level of dependency on government or corporate funds; ensuring genuine reciprocity, equity and dialogue as fundamental elements of partnership; capacity-building of Northern and Southern NGOs, including professionalism, sharing of experience, networking, program and organizational development; fund-raising and strengthening autonomy; enhancing policy advocacy capabilities; strengthening local coalitions and associations; enhancing policy development and policy advocacy, that is, advocating for policy alternatives with the public, government and international institutions; ensuring sustainability and developing a true partnership of equals between North and South.

Conclusion

For the Cameroonian plaintiffs, this case represents their only chance to have those responsible for their suffering finally brought to justice. They consider that France can guarantee independent and impartial justice, whereas the extent of corruption at the local level, as a result of the power exercised by local and foreign companies, has effectively deprived them of this fundamental right. The proceedings make abundantly clear to the wider private and public sector that extraterritorial acts no longer guarantee impunity, and the OECD Convention clearly provides vital legal and moral leverage for French and other courts to intervene in such cases.

This case could never have proceeded however without the consistent level of support, cooperation and trust between French and local NGOs and lawyers, in constant consultation with the wishes of the plaintiffs. This has, in turn, provided significant momentum for Sherpa to continue with its legal initiatives in France and elsewhere, through its strategy of cooperation and partnership. 

Globalisation is not an even process, which is exemplified by deeply troubling developments in the area of human rights and development. Globalisation can be considered as largely an affair of the North, in which the developing societies of the South play little or no active part; it can be seen as a process destroying local cultures, widening world inequalities and worsening the lot of the impoverished.

It can on the other hand imply that networks of political, economic, social, communicative and cultural activities are becoming worldwide in scope, with the consequence that interaction and interconnections between states and societies, local, national and trans-national regions are intensified.

The Rougier case shows that North-South civil society cooperation does not simply allow for the empowerment and development of vulnerable communities; it also allows for the recognition and consolidation of all NGOs as active agents in an international society.







* Ms. Hansen is a dual-qualified English and Australian lawyer, specialised in international criminal law and human rights. She resides in France and is an active member of Sherpa.
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