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Workshop Report – Regional - Latin America and the Caribbean

Chair:
Karen Hussmann, Programme Officer, Transparency International-Secretariat, Chile

Panellists: 
Dr. Nestor Baragli, Asesor Principal, Oficina Anti-Corrupcion, Argentina (for Jorge Garcia Gonzales)
Fritz Heimann, Chairman, Transparency International USA 
Thomas Pletscher, Business and Industry Advisory Committee to the OECD and Economiesuisse
Eduardo Bohorquez, Transparency International Mexico
Sofia Mancher, Coordinator, Human Rights in Peru, Red Interamericana de Derechos Humanos
Angel Bruno, President, Colegio del Publico de Abogados de Buenos Aires, Argentina

Discussant: 
Nancy Zucker-Boswell, Managing Director, Transparency International USA

The objective of the workshop was to reflect on the potential impact of the OAS Convention, with a special focus on what role to give civil society in its implementation, and to share and analyse good practices, lessons, techniques and the actual participatory experiences of civil society organisations in follow-up mechanisms.

A preliminary e-group discussion had allowed participants to gather some first insights on how the impact of the OAS Convention has been perceived so far, identify potential weaknesses in its implementation and explore a number of recommendations to remedy these weaknesses.

For more details on the presentations, see the papers in this workshop file.

Contribution by Jorge Garcia Gonzales, summarised in absentia by Nestor Baragli

Mr. Baragli gave an overview of the OAS Convention and its follow-up mechanism. He underlined that the text of the follow-up mechanism foresees the participation of civil society, but leaves open the precise terms of this participation.

Mr. Baragli does not share common scepticism vis-a-vis international law: it is not more difficult to implement international law than domestic law. It is a matter of political will. Reactions to 11 September attacks (Bin Laden's accounts were frozen) show that it is possible to build political will.

Mr. Baragli also stressed the role of NGOs in this process. Even if the follow-up mechanism is inter-governmental in nature, NGOs have an important role to play in its functioning.

Civil society organisations should first:

1. Get and spread information on the Convention and its follow-up mechanism: awareness-raising on the existence of this instrument and the commitments made by state parties. 

2. Develop technical knowledge of the Convention (international, criminal, administrative law), to be able to follow and participate in its implementation. 

Contribution by Fritz Heimann

In the introduction, Mr. Heimann stressed how essential follow-up mechanisms are for the implementation of international legal instruments, such as the OECD, or the OAS Convention.

Civil society and private sector organisations have a key role to play in these mechanisms: governments monitoring other governments is not enough to provide accurate pictures. Civil society organisations (CSOs) provide an independent perspective, a reality check that neither businesses nor governments can provide.

How transparent should the monitoring process be? 

A balance is needed between openness and confidentiality. Part of the process should be open though. In Phase I of the OECD monitoring mechanism, CS could provide inputs in writing: examination of the law. Phase II: much more complex question than only looking at legal texts. OECD rejected TI proposal for public hearings. Important involvement of CS in Finland which should be the model.

A few suggestions:

1. Monitoring requires a strong organisational basis (as is the case in the OECD, with its Secretariat). It takes a lot of resources. 

2. Need for a strong chairman, with support from the group, who will be able to criticise countries openly 

3. Need to work closely with the private sector and civil society 

Contribution by Thomas Pletscher

CSOs and private sector participation in the OECD monitoring mechanism:

· No public hearings: inter-governmental forums. Not dealing with individual cases. Access to the documentation: questionnaires, answers are crucial. 

· Phase II: not only cases, but also environment in which it operates. 

Contribution of BIAC: 

· Bringing practical experience from businesses. 

· Examples: drawing the attention of the group on the issue of bribe solicitation; on the difficulty for companies to draw the line between situations of corruption and legal transactions. 

· Phase II: participation of CSOs is really important for this phase. There is reluctance from some state parties to really integrate businesses into the monitoring process. 

· Strong point of BIAC: broad network of businesses. However, there are limited resources available. 

· How to deal with concrete cases? No pseudo-court: it is necessary to maintain business secrets. 

Contribution by Eduardo Bohorquez

Mr. Bohorquez began with comparing the OAS and the OECD Convention, stating that there are very important differences. The OECD Convention is more focused for the following reasons:

· state parties are more homogenous 

· phases of follow-up are clearer 

· incentives for implementation are clearer: to the level of the playing field 

Participation of the Mexican NGOs in the monitoring process: 
They provided a parallel response to the questionnaire of evaluation. For that, Transparencia Mexicana had to develop alliances and an expertise that it didn't have yet.

Development of technical capacities: 
People in the Board (Consejo) of Transparency Mexicana provided some of their time to help with the process.

Alliances: 
Contacts were established with professionals concerned with the implementation of the Convention: firms, lawyers, etc. Help from TI USA to identify these firms. The networks created in the process survived.

Other lessons:

1. Different opinions and positions co-exist within a government. The OAS Convention concerns many actors in the administration as it is very broad. So it is crucial that CSOs establish a good communication with the different relevant entities of the government, to be able to collaborate with proactive officials. It is necessary to understand how public policy is made: who are the actors involved, what are their responsibilities and their constraints. 

2. Be careful to avoid declarations that would endanger the whole process. It is necessary to train the younger staff on this issue as these will run with the actual work counting on input from experts. 

3. Be careful to maintain independence. Commitment for the technical nature of the final document should not be a political document. 

Contribution by Sofia Mancher

Mrs. Mancher began by stating the differences between the OAS Convention and the Human Rights (HR) Convention: 

· First difference: the OAS Convention was signed in 1996, the Human Rights Convention in the 1950s. CS organisations have had time to organise and work on this issue. 

· Second difference: two important organs monitor the implementation of the HR Convention: the Commission and the Court. 

Action of HR NGOs: 

An important aspect is their co-ordination: a network. When more than 300 NGOs point out the same problem, it has weight. Joint position papers or declarations are sent on different issues, for example. 

Some of the HR NGOs achievements:

· 1997-today: formalisation of CSO participation in the system: General Assemblies of the OAS meeting with representatives of CSOs and the people from the OAS. They have a voice, the possibility to raise issues. One important achievement in this context has been that the HR network can influence the nomination of commission members. 

· More important experience: technical capacity and knowledge of the issues. So the impact of time (50 years) proved efficient. Some NGOs have more than 20 years of existence. 

(Other) keys to success:

1. No formal structure for the network. Co-operation is open: not a selected, closed group of NGOs. Open coalition: none of the NGOs wants to take possession of the network. 

2. Targeted action: limit their intervention to 3 or 4 key points at each of the General Assemblies (not the total agenda of the respect of human rights at once). This is the best way to ensure impact. 

3. Decisions taken by consensus: this is crucial. The will to find common solutions and not to impose ideas. Unity of action. 

4. Information management: NGOs active in Washington D.C. working on a permanent basis to keep track and analyse the resolutions and the positions taken by governments. Broad dissemination of information via email. 

5. No countries/cases targeted. 

HR network is open to co-ordinate with other networks, for instance forums working on corruption. This could strengthen the leverage of NGOs vis-a-vis the OAS system.

Contribution by Nancy Zucker-Boswell

Needs for the OAS process to work:

1. Stability in the chair and in the country delegates 

2. Agreements on procedures; on the need and organisation of country visits 

3. Funding for a good secretariat. Jorge Garcia Gonzalez is the only staff members of the OAS. It is necessary to have a good team, the capacity to draft questionnaires, draft reports. (Funds are committed by IADB, and the US.) 

Contribution by Angel Bruno

Mr. Bruno discussed the following problems:

1. Formation of a Commission in Argentina to evaluate Argentina's compliance with CICC

2. Description of the Commission: network of NGOs, with the participation of the most concerned governmental bodies (these have a voice but do not vote). More than 20 organisations are now involved, all in all: professional associations (lawyers), law faculty, universities, Poder Ciudadano (TI chapter), and Oficina Anticorrupcion (which brings technical assistance). The Commission is closed, so commitment is stronger. There are very strict regulations to respect.

3. Objectives of the Commission: to monitor the implementation of the OAS Convention. Therefore, the following was done: 

· preliminary report on the situation 

· regular reports on the progresses 

· impulse for the needed reforms 

Needs:

1. A long-term initiative. Therefore, continuity is needed. 

2. Collaboration is needed with other countries. 

Proposition:

To form similar commissions in other countries, and link these commissions in a network, to: share experiences, and collaborate on transnational issues for the implementation of the Convention.

Discussion

The following issues were dealt with:

Several participants expressed concerns about the impact of the OECD Convention, mentioning for instance that French or German companies continue to give bribes to obtain markets in Brazil. Therefore, they were expressing doubts about the usefulness of another international instrument, the OAS Convention.

Thomas Pletscher stressed that it is crucial to make the fear of sanctions real: strengthen the control mechanisms for the effective implementation of the OECD Convention. Ircne Hors replied that the political will for this was there, it was just a matter of time.

Several participants (from Brazil, from Colombia) stressed that most of the firms are not aware of the existence of the OECD and OAS Convention. A representative from civil society in Colombia explained how OECD companies operating in her country turned to her organisation to have information on the OECD Convention.

Fritz Heimann answered that Transparency International will soon conduct a survey to test the awareness of firms and their local subsidiaries on the OECD Convention.

Several participants stressed the importance of having systematic information strategies, even before thinking about implementation mechanisms.

Another point of discussion was on the role of laws: participants pointed to the fact that it is not enough to have new laws, if those are not implemented. Another participant replied that the law was necessary though, although clearly not sufficient. It was said that the follow-up mechanisms could create opportunities for actors to pressure for the implementation of the laws.

Question of sanctions in cases of non-compliance: A participant raised the issue of possible sanctions in the case of non-compliance with the CICC commitments. One thing is to have pressure from the local population. Could we have sanctions at the international level?

Key aspect of CICC: inter-governmental legal co-operation: A participant stressed that the CICC was crucial to facilitate inter-governmental judicial co-operation. This aspect of the CICC could be of enormous help for the state parties.

Main Themes Covered 

· Follow-up mechanisms for international instruments: role of civil society 

Main Conclusions

1. Crucial role of civil society and private sector organisations in monitoring mechanism, even if inter-governmental in nature 

2. Needs: important technical capacities, coordination of NGOs (regional network), target a few issues at each step - instead of trying to push the entire agenda -, alliances needed with various segments of the population and also key governmental institutions, etc. 

3. Output = list of recommendations for civil society and for the OAS, to strengthen the implementation process of the OAS Convention, with the participation of civil society and private sector organisations. 

In the case you lack any papers presented on this web site, please contact Irene Hors (irene.hors@oecd.org) or Karen Hussmann (tilac@entelchile.net).

1. , but they must bear sufficient weight. 

