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Contribution by Thomas Rose - case study

Urania National Telephone (Private) Ltd.

· Tender called for system renovation of USD 500M 

· Sealed bids proposed 5 national champions bidding 

· A local agent is required via a private company with the State as a minority shareholder 

· A commission will be paid by the winning bidder to the local agent 
(assumption: 3% <$100M, 2% 100-300M), agent is winning a commission of USD 9M, 90% of the commission should be paid to the Cayman Islands) 

Which issues exist in this situation?

Contribution by Richard Helsby

· Reporting regulations in selected countries

· Detection of corruption, control procedures. Samples: 

a. US company in Kenya, management change, corruption detected, employees dismissed, recovery of loss by fraud liability insurance 

b. Romania: UK investment bank acquiring a plant, little control over local management despite majority interest, development of a disinvestment strategy 

Thomas Rose moderating the case study

Delegate 1: Based on the introduction of the case study, nothing seems to be alarming. As a local manager, due diligence should be carried out on the local agent.

Delegate 2: In some regions (Golf, Saudi Arabia), the law requires a local agent. A contract should be entered into, defining the business terms in accordance with the local law. A local attorney is required to advise on the legal regulations and to protect the bidder.

Delegate 3: Commission seems to be very high. Red flag that it will be paid to Cayman Islands. 

Rick Helsby: Red flag that the payment is transferred to Cayman Islands.

Delegate 4: The problem is that we are part of a situation we want to change, but we do not know how. Information should be publicly available, which would allow fair and equal conditions to every nation.

Delegate 1: If a local agent is required then a local lawyer is recommended.

Delegate 5: Foreign witness to the public auction of a GMS license. The auction was transparent. The five bidders have made special arrangements among each other. Evil: Bid rigging (share information between bidders) and not bribery.

Delegate 6: What are the implications for the minority shareholder, the State?

Thomas Rose: Whose agent is the local agent? 

Delegate 7: Question could be, what do I want as the management of the bidder. Should I withdraw from the tender procedure by publicizing the reason?

Conclusion:

· Red flags were raised, required further investigation whether to proceed further, to take the situation and turn around the situation, not to proceed any further due to potential bribery situation. 

· Not to send it to the legal department, since they may say that this situation shows a risk of bribery; react rather as a deal stopper. 

Thomas Rose

The situation is predated by the OECD convention to combat bribery of foreign public officials:

· problem no. 1: legal vacuum 

· problem no. 2: great varieties in the law that may apply to private-to-private corruption 

Important: to pass laws on the matter

Criminal complaint:

Legal problems on a criminal level: Evidence to obtain proof, sufficient evidence is difficult in a bribery case with international aspects. 
Legal problems on a civil level: Law is even more uncertain on the proof, what are the damages, i.e. EU with difficulties in public procurement. How can you demonstrate that you would have won the tender, without paying the bribe? Difficulties in proving your case when it comes to court and proving your damages. Self-regulation is an important issue. 

Conclusion: 

In 1997, there was no effective tool in combating bribery.

Remarks on the OECD convention:

ICCs Study & Findings:

· Globalisation requires strong anti-corruption laws. 

· Business wants a clear condemnation of bribery in the private sector. 

· Bribery in the private-to-private sector is of public interest 

· Private-to-private bribery is rarely prosecuted (lack of evidence). 

· Criminalization and self-regulation need each other. 

· Civil litigation is desirable, not suitable. 

Discussion

Delegate 8, a lady from the OECD, responsible for the implementation of the Convention: How would a convention on combating private-to-private bribery overcome the legal restrictions?

Rick Helsby: Fear of the clanging of prison doors will be a great discourager of private-to-private bribery, even if not many prosecutions will result from it.

Delegate: What is criminal in the fact case?

Rick Helsby: Is an unfair advantage obtained in paying to the Cayman Islands?

Delegate: I am surprised that we talking about the private-to-private bribery without discussing the treaties that already exist. 

Thomas Rose: The two treaties exist, but are not the focus of this workshop.

Delegate: Why do not we speak about corporate governance? Who are the representatives of the company in the fact case, are they crooks, are they honest people?

Thomas Rose: If private-to-private bribery becomes criminalised, then it is a good step to self regulation. 

Delegate: Not only the place, but also the time of payment is a sign. In most cases, the majority of the payment paid in advance is a red flag.

Delegate: I am surprised about the introductory report of Rick Helsby that corporations that discover corruption keep that scandal private and do not report it.

Point of discussions

· Extending the Convention to reach bribery of foreign corporate officials and revising the OECDÂ´s Recommendations accordingly 

· Strengthening the Convention by making corporations subject to criminal penalties 

· Considering imposing liability when corporation has not made serious effort to implement internal controls 

· Reinforcing the OECDÂ´s call for meaningful action on effective civil remedies & pursuing goal of reform 

· It is too early to impose a more active liability on civil remedies. 

Main Themes Covered 

1. OECD convention on bribery to be transferred to private-to-private sector 

2. Criminalisation of private-to-private bribery 

3. Recommendation of the ICC on private-to-private bribery 

Main Conclusions

1. See the Recommendations 

2. Poll on audience whether or not private sector should initiate self-regulations, corporate governance (majority answered with yes) 

