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Lala Camerer presented the first paper on establishing an anti-corruption agency in South Africa. The problem confronting South Africa is that 28 separate agencies deal with some aspects of fighting corruption. This duplication of tasks has created a situation wherein citizens have no idea where to go to report corruption. The resulting confusion has left a gulf and the government of South Africa has taken the matter under study with the intent of determining the most appropriate strategy for the country.

Ms. Camerer put together her paper based on the work of Alan Doig. She presented ten factors that are crucial for the establishment of an anti-corruption agency. First, it is necessary to determine the context in which any given government is operating. The well-known examples are the Hong Kong ICAC, Botswana's DCEC, and the New South Wales ICAC. Some aspects of these others agencies are applicable to South Africa, but not all of them.

Second, information is absolutely crucial. Yet, corruption is difficult to quantify by nature and type (e.g. petty, grand, financial, etc.). A need exists to conduct surveys and learn about the types and incidence of corruption.

Third, an anti-corruption agency needs to establish priorities and an effective strategy.

Fourth, political will is indispensable. An anti-corruption agency requires high level support for resources, powers, and budget. It is critical that citizens perceive that their government is committed to fighting corruption.

Fifth, adequate resources are essential for funding. The agency has to prioritize and determine what is the most important problem in corruption and basically conduct a cost-benefit assessment.

Sixth, the anti-corruption agency needs to recruit expertise in order to fight the various types of corruption.

Seventh, the powers of an anti-corruption agency need to be defined. Not all powers are desirable. It is critical to protect the rule of law, work with the judiciary, and develop an effective system to fight corruption.

Eighth, the anti-corruption agency needs to have independence from fear and favours. 

Ninth, questions of oversight have salience. In some circumstances, parliaments exercise oversight.

Tenth, public interaction is critical to generate popular support. 

Some problems in establishing an anti-corruption agency are posed by the fact that they might be inefficient; they might add an unnecessary layer of bureaucracy; they might cost more than any benefit they bring. 

Ms. Camerer emphasized two points. First, the record of other ICACs has been mixed. For example, the ICAC in New South Wales (Australia) investigated 360 people over 10 years. Their investigations resulted in 140 indictments, and 110 convictions. This rate of performance over ten years raises questions of effectiveness. Second, it is not an either/or situation. Most public agencies do not call themselves anti-corruption agencies. A number of agencies have a role in fighting corruption and the critical factor is that they coordinate and avoid duplication.

Valentinas Jurokas has been at the helm of the Lithuanian anti-corruption agency for the last four years. He noted that before the development of democracy the fight against bribery involved the police, state security, and customs offices. Prior to the advent of democracy, Mr. Jurokas noted that no single agency was empowered to fight corruption, which undermined the foundations of the state. However, since 1990, the government of Lithuania has undertaken a major effort to regulate civil servants and prevent illegal activities.

In 1997, the Government of Lithuania established the Special Investigative Service (SIS). The SIS was created through a political decision to establish an agency that would answer to the president and the parliament. In May 2000, the law for the SIS was formally adopted. This law defined corruption and empowered the SIS to investigate the highest levels of government. The SIS is active in four major cities of Lithuania and has undertaken a strategy to eliminate the preconditions that have facilitated corruption. It has provided key inputs into the draft anti-corruption law to impose legal measures, principles, and procedures as well as coordinate activities among various law enforcement and intelligence agencies. 

It is the coordination of activities that Mr. Jurokas felt to be the key to fighting corruption. Agreements have been reached to ease cooperation between intelligence gathering agencies and the SIS. Close links have also been forged with prosecutors' offices around the country. Whereas the SIS had originally been a product of repressive measures, it has evolved into an agency that seeks to prevent corruption. In 2000, laws were passed to eliminate immunity for all intelligence officers and government officials with the exception of the President. In addition, a leading ethics agency was established to investigate conflicts of interest and build close cooperation with the Office of the Ombudsman and the SIS.

Support from civil society has been an essential part of its activities. This support draws on the participation of the national media in fighting corruption and informing citizens of official measures that have been taken. Close relations with the media complement a strong community orientation wherein officials from the SIS have regular meetings with Lithuanian residents. These meetings have led to a thriving NGO sector that supports the anti-corruption efforts as demonstrated by the establishment of Transparency International Lithuania. The NGOs have been crucial in funding and undertaking studies that have been useful for the SIS.

In the Baltic region, Lithuania has been active in efforts to broaden anti-corruption efforts with Latvia and Estonia. A policy to coordinate investigations was agreed upon in 1997. In 1999, Lithuania signed the Council of Europe Criminal Law Convention. The government has also expressed an interest in signing the 1997 OECD Anti-Bribery Convention.

To complement its rhetoric, in May 2001, the Parliament issued a declaration that fighting corruption is a priority that is to be adopted by law. It stated that without a national strategy, the struggle against corruption would fail and accordingly approved a defining policy. In August 2001, the Lithuanian Government profited from international expertise in order to develop a national anti-corruption strategy and has begun the definition of a seven-year action plan. Next week, Mr. Junokas noted that the Parliament would vote on the strategy and plan and work to eliminate both political and administrative corruption. These actions are part of Lithuania's transition to being a full democracy.

Mr. Junokas concluded by noting that in Lithuania fighting corruption has been a long-term goal of civil society, NGOs, the private sector, the Chamber of Commerce, and the political leadership. Law enforcement agencies have been working to avoid duplication of efforts and they have therefore deferred to the SIS as the overseeing anti-corruption agency.

Roger Batty introduced Tomas Langesec, an assistant from the Office of the Ombudsman of the Czech Republic. Mr. Langesec began by apologizing for the absence of the Ombudsman, who was unable to attend the conference. 

Mr. Langesec noted that after the passage of the Public Offenders Act, the Office of the Ombudsman (Public Defender) has received approximately 4,900 complaints and processed 1,001 of them. He commented that the Czech Public Defender is based on the Swedish Ombudsman model; it has no judicial role. It reports to the Parliament, which may then transfer cases to the judiciary. The Czech Public Defender contributes to fundamental rights and freedoms. However, the office has no explicit corruption mandate. Its jurisdiction covers primarily the administration; the Parliament, President, Police, and Courts are excluded from its purview.

The powers of the Public Defender are to enter and inspect government agencies, interview detainees to find violations. When the defender finds a legal violation, a recommendation to change procedures or launch a prosecution may result. If the agency fails to act on the recommendation, the Public Defender may then go to the Parliament or the media. However, Mr. Langesec emphasized that the Public Defender has no explicit anti-corruption mandate.

In the Czech Republic, the Public Defender is to promote principles of good administration. All its recommendations and actions are open to demands for justification. For example, one case involved a health insurance provider that refused to honor claims. Mr. Langesec noted that the law covering this activity is flawed. The Public Defender launched an investigation and is currently waiting for a response. If corruption emerges as an issue, the Public Defender will refer the case to the law enforcement authorities.

It is important that the Public Defender is not limited in their investigations by the scope of the complaint. It may expand the investigation, except that the Public Defender has no prosecutorial role. Hence, it has some difficulty investigating complaints about corruption, since it is limited in its mandate and has no jurisdiction over such cases. The issue of jurisdiction allows the Public Defender to inquire into the police and courts, but lacks jurisdiction over state administrative courts. The Public Defender has some jurisdiction over local governments.

The Public Defender derives much of their power from their personal integrity. It is this integrity that provides the office with its two capacities: an outward capacity and an administrative capacity. This allows the Public Defender to inquire into some actions without reviewing administrative decisions. Mr. Langesec emphasized that the capacity of any Public Defender is a function of the individual's personal integrity. Hence Mr. Motejl has been unimpeachable as demonstrated by the more than 700 complaints that came into the office shortly after the election.

Dr. John Heilbrunn then provided a brief discussion of the presentations. He emphasized that the three papers had been excellent and that they approached different aspects of the same problem of developing effective agencies of control. He noted that the first paper could consider in greater depth the budget impediment since the ICAC-type organizations were so expensive. The problem was that an anti-corruption agency avoids tokenism and therefore fails to be effective in coping with corruption. Second, certain freedoms are constrained by anti-corruption agencies that each government needs to consider if they decide to establish such an agency. For example, in Hong Kong, Section 10 of the ICAC Law allows property, passports, and even people to be detained without a full legal process. This is a risk that governments seeking to form anti-corruption agencies may face. Third, he noted that in Lithuania the excellent work of the SIS did not have the complement of asset declaration. This act means that political leaders entering office had to declare what they owned so that it might be compared with their assets upon leaving office. In some countries asset declaration is a means to prevent politicians from accumulating fortunes through their positions in office. Finally, Dr. Heilbrunn drew attention to the need for more consideration of the concept of accountability, which means public officials must be answerable to a higher authority for their actions.

Following Dr. Heilbrunn's brief intervention, the panelists took questions from the audience.

Discussion (Blocks of selected questions):

Why should governments not seize the assets of drug barons and others who have engaged in illegal activities? What is the difference if the prosecutor seizes the property and passport if there is a threat of flight? Should prosecutors come under investigation as well?

Since fighting corruption required coordinating agencies - auditors, police, parliament - should a commission be created to coordinate the activities of anti-corruption officers?

What have been the experiences of this around the world?

What is the optimal mechanism for creating the system for the introduction of an Ombudsman? What is the best method to deal with complaints?

The panellist responded to these questions beginning with Mr. Langesec who emphasized the importance of education in the fight against corruption. Mr. Batty responded that it is critical to take lessons from ombudsmen around the world in seeking ways to harmonize legislation and coordinate activities. Ms. Camerer noted that Ms. Joly [Investigating Magistrate from the Tribunal of General Jurisdiction, France, who took part in the MondayÂ´s plenary meeting] would certainly agree that judges should be open to investigation as well as other public officials. She went on to note the importance of a coordinated policy to fight corruption.

How can agencies for anti-corruption best develop public support?

What are the differences between an anti-corruption agency and an ombudsman? Is it really practical for African governments that are so understaffed to have both?

What is the relationship between human rights and anti-corruption?

What are the differences between the HK model and others? How might ombudsman's offices protect whistleblowers? How can an anti-corruption agency succeed when it lacks clear authority? What happens if the ombudsman is committing crimes?

The panellists began with Mr. Batty describing the structure of the Hong Kong ICAC with its three-pronged approach of investigation, prevention, and public education. Ms. Camerer emphasized the importance that the anti-corruption agency be independent in its budget and operations. 

Mr. Jurokas stated that laws have been deliberated and some passed to cover the declaration of property and conflicts of interest. Asset declarations are presently processed through the tax administrator's office and many politicians have resisted making this information public. The Lithuanian Parliament is considering a new law to cover this sensitive subject.

He continued that the independence of services has been among the most difficult aspects of fighting corruption. Experience has shown that the most effective method is to make a service accountable to the state. However, anti-corruption agencies must have the independence to prevent interference in an investigation. In some cases, prosecutors have used what Mr. Jurokas called "law by telephone", meaning that the prosecutor would direct the actions of investigations from a distance. However, the centrality of independence is evident from the appointment procedure in which the SIS director receives a nomination from the president with the consent of parliament. Dismissal is also carried out in accordance with the law. These provisions hold true for the two deputy directors as well. The roles of investigative offices and the Ombudsman are quite different and Mr. Jurokas observed that to combine them would impede anti-corruption efforts.

A representative of the Northern Ireland Ombudsman's Office intervened to note that this office has powers to launch investigations into the police, even when no compliant has been lodged. The Ombudsman is an investigative body that collects intelligence for the purposes of administrative efficiency.

A delegate from Ghana then commented that in Africa, staffing shortages mean that anti-corruption offices should have the power to prosecute independently and sanction wrongdoers.

Ms. Camerer responded that it is necessary to coordinate the investigation work of anti-corruption agencies and that the South African Government is presently deliberating a National Bill to develop a coordinated strategy. The final product must first emerge from the political process.

Finally, Dr. Heilbrunn provided a brief synthesis in which he noted that the three papers refer to elements of a single problem. An anti-corruption agency has a mandate to investigate and forward to prosecutors any information they may have about corruption. In contrast, an Ombudsman's Office is meant to improve the operation of the public administration through the treatment of complaints about specific actions by a public body. These two functions are quite different. The formation of a coordinated anti-corruption strategy with a single office is the problem outlined in the paper on South Africa. As such, it shows the pitfalls before efforts to establish an anti-corruption agency and the challenges that the agency faces in achieving its goals.

Main Themes Covered 

1. Anti-corruption agencies 

2. Offices of the Ombudsman 

3. Problems of forming an effective anti-corruption agency 

Main Conclusions

1. Three separate discussions that form parts of an integrated whole. 

2. Each country needs to receive attention according to their specific circumstances (avoid a one-size-fits-all approach). 

