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Contribution by Dr. Michael Wiehen

Many governments support and subsidise export activities, sometimes by way of credit, sometimes by providing insurance, institutionalised in a number of different organisational forms, quite often with the support of tax funds.

Export Credit Agencies (ECAs) have supported many corrupt deals, knowingly or not, as it was not a criminal offence in many countries until the OECD convention in 1999. Let's take the German ECA Hermes as a test case, which is a private company, though with recourse to tax funds. Official policy was always to deny coverage of corrupt deals, though without a single denial in the last 45 years. After the OECD convention came into force, a policy statement by the German government reinforced the denial of deals based on corruption, and any such coverage is void. In addition, each applicant has to confirm that the deal was not obtained or sustained by means of corruption.

Sanctions take the form of denial of coverage. Any fees being paid are forfeited. TI's demand to blacklist such companies was not instated, but is still under discussion. Financial institutions, which are providing credit for the exporter, are required to attach to their application for insurance coverage the exporters no-bribery statement, but the bank is absolved of any obligation to bear responsibility. The bank will be reimbursed, but Hermes retains a right to reclaim such funds from the exporter. Hermes is unwilling to publish the names and details of applications, and of completed coverage only if the applicant agrees to it.

Similar requests for change have been made by TI to the EU and the OECD. EU will not take a position on the issue as they rely on the OECD to provide a policy. The German and Belgian governments supported TI's proposals at the OECD level. The OECD ECA-group agreed to come to action and adopt the Hermes model, and it invites the TI chapters in the countries to follow up on the ECA policy development.

Reactions from the auditorium:

Is it necessary to provide a no-bribery statement from the financial intermediaries? 

Michael Wiehen: No.

What level of proof is then required by the ECA to deny coverage? 

Michael Wiehen: On a case by case basis, where waiting for a conviction may be insufficient. Especially if allegations are being made from the importing side (e.g. after a change of government) it can be very difficult for the exporter to prove the difference.

The Canadian answer is to give the insurance the same rights as when denying other claims.

Benin delegate: What action should be taken from the side of the importing countries?

Michael Wiehen: It will be key that evidence is being made available, especially also from the importing side. Discussions are underway to generate a central secretariat or monitoring office to centralize information from the various sides to the law enforcement agencies.

Danish ECA are not aware of the potential problems. If the situation is not taken up in the EU, the situation will not be resolved. Missing clear definitions, e.g. on facilitation payments. The current system is not operational.

Michael Wiehen: Hermes language does not include facilitation payments as it is shaped according to the OECD convention.

Internal discussion within KfW lead to the conclusion that Hermes is not in competition, thus it is easier for them to install an anti-bribery clause. KfW feels such a point would provide a negative influence on competition.

Whose responsibility is it to lead the investigation?

Michael Wiehen: The process is as yet unclear, Hermes is not yet in a position of having to recognize a corruption case.

Jermyn Brooks: Some countries do not have regulations forcing a mandatory investigation in case a breach of law is alleged. 

Contribution by Robert Harada

Corruption is prevalent in most of the EBRD member countries in CEE and FSU (17 out of 20 EBRD countries covered by the TI CPI are below the middle score). 17 billion USD was lent out in recent years. Fighting corruption is important to transform countries to market economies, and because of financial losses. Obligations by companies towards EBRD have been removed illegally from the company, tax and other payments of obligations are not being made. 

An investigation by EBRD of the risks identified: Set an example as an organisation; establish standard "Sound Business Standards and Corporate Practices"; integral part of risk analysis. KYC regulation and scope of information to be gathered substantially widened. 

EBRD tries to be realistic and practical, including a gradual response and sanctions. An "absolute" scale of integrity has not yet been established. We seek to improve standards by example, participate with others to improve integrity. 

Contribution by Jane Wexton

Structured finance deals of projects will involve a great number of participant and long terms. Compliance officers work closely with senior sales manager. It is important to check the background of the company in which funds are being invested, e.g. shareholders, beneficial owners, and the duration of industry involvement. 

The process lies in the following: 

1. Start with silent research, especially in publicly available news services and databases with strong focus on past allegations and misbehaviour. Inquire within the country where the project takes place for information not available in international circles. Quite often these steps are taken too late in the process, especially since putting together a finance package can take months or years. Detrimental information in the last stages of a deal are often ignored, mainly for cost reasons. 

2. Next interview people, especially to investigate company ethics policies and procedures, selection and use of intermediaries. The language of the OECD anti-bribery convention is part of every financing contract. 

It is difficult to determine and prove the breach itself and the legal system on which to base the legal assessment. Be aware that this is a lengthy process of data-mining and complex information gathering.

Discussion

Mr. Kim, Korea Institute of Finance, Republic of Korea: Conflict of compliance officer and auditor? Link between transaction and corruption?

Jane Wexton: US corporations have been under FCPA regulations since 1977 not to pay or accept bribes. Audit staff form part of the team effort to assess the risk and how to mitigate them.

Robert Harada: Basis of EBRD business is trust in the oral and written statements made by the debtor.

Delegate from EDC (Canada): Can you name concrete cases that the EBRD had faced?

Robert Harada: Deals including transactions of large sums of cash are problematic. There are problematic evaluations of banks without any track record. Shareholders have sometimes acquired the shares or the wealth for their purchase by illegal means. Investors with bad reputations who used EBRD requirements must behave ethically to deny any queries of bribe payments in the country they were operating.

Ms. Zucker-Boswell (TI-USA, USA): What about lending to SME? Will the data the EBRD or other banks have compiled be available to the public?

Robert Harada: SME lending is handled by financial intermediaries. These are required to have similar guidelines and procedures to investigate and monitor debtors. EBRD databases and inquiries are internal. The decisions and the reasons behind them will not be made public.

Jane Wexton: Currently a database search service is planned to be launched within the next four months and provide services for a small fee. Also, a number of specialised companies and law firms available for such queries. 

