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Workshop Structure

Two sub-sectors of the extractive industry came under the spotlight in this workshop:

1. Mining sector 

2. Oil and gas 

Following input from panellists on both subjects, the meeting broke into two groups to further discuss possible initiatives in these areas. The meeting finally reconvened to present the findings of the working groups. 

Introduction

Since the mid-1990Â´s, there have been discussions within the mining sector of ways in which the systemic nature of corruption could be addressed. This process has now picked up momentum as can be witnessed from the co-operation between the Minerals, Mining and Sustainable Development Project (MMSD) and Transparency International (TI). The MMSD initiative enjoys the financial support of 28 mining companies, with input from various NGOs. In the petroleum area, some standards have been imposed by individual companies, but discussions amongst companies focusing on co-operation in tackling the issue of corruption collectively are still at an early stage - although a framework has recently been agreed between major oil companies and TI to review downstream petroleum activities.

These initiatives are also taking place within the context of, and have been influenced by, the following:
- an ageing OECD population with less tolerance for conflict and a greater demand for higher operating standards by companies
- a growing voice from people within developing countries to combat corruption, also reflected within the TI movement
- a growing recognition of the need to address corruption, particularly given the correlation that is made between corruption and low economic development
- a concern regarding the correlation between countries with high natural resources reserves and low good governance performance (as suggested by the World Bank Institute study and which was the theme of a workshop during the TI Annual General Meeting in Ottawa, 2000).

1. Mining sector

At Transparency International's Annual General Meeting last year, there were discussions on issues related to natural resources - rich countries and corruption. Countries that have a large natural resource base and rely on the exports of their natural resources are also those who have a low quality of governance and a high level of corruption. In this year's workshop at the 10th IACC, it was hoped that these issues could be further discussed within a sector-by-sector context. 

For the mining sector, it is hoped that some form of convergence had already taken place towards finding solutions. After all, it is difficult to avoid the issue of corruption in the mining sector. Mine projects often take place in remote places, where there is little governance. In the mining sector, there is a vast array of operators, from large multinationals through junior companies to artisan miners, and a large number of transactions/approvals/permits from governments involved, which may all present temptations for corruption. 

It is in the interest of companies to address the issue of corruption. Bad news spreads fast; consistent good practice anywhere in the world is important for companies to maintain their reputation. It makes good business sense in the long run, since companies that have good social and environmental records also tend to be better run firms - attracting a higher quality of employees and reducing risks to investors.

Companies face many dilemmas, too. One of the most crucial issues for the sector is the management and the distribution of mineral wealth. If a company pays the royalties, taxation and other payments to the central governments, little of it may be re-distributed back to the local communities that receive the direct impact (socially and environmentally), of mining. In these situations, companies may take to setting up foundations or providing these public services themselves. The more a multinational company is willing to do at the local level, the less the national government will be compelled to redistribute the revenues to the local communities. This may mean that some good business practices by companies are inadvertently the cycle of mismanagement of mineral revenues at the national level.

A number of ideas for ways forward that came out of a TI and MMSD meeting in Berlin in September were reported at this workshop. These include the importance of: clear direction from top management in companies to maintain high standards; direct arrangements with the local communities; clear support systems for their staff, such as establishing a helpline; collective action at the country level with other companies also interested in inward investments; and demonstration of best practice. There are also a number of other suggestions for concrete actions that need further research and discussion. These include the idea of setting up an international register of large third party payments (like royalties and taxation) and an international case study library; collective training and workshop; warranties for new mines; audit and disclosure standards, with third party verification; and an international ombudsperson for the sector.

There was also much discussion at the workshop on the OECD Anti-Bribery Convention, and the implications for companies operating in foreign countries. The Convention covers the supply side in whatever form corruption takes - and it represents the first anti-corruption attempt on the global level, covering a high level of world trade and investment. It was agreed that the OECD Convention could be a useful tool for national governments to hold their companies accountable extraterritorially, though much work needs to be done to ensure that the Convention is widely understood by civil society and governments, especially those outside the OECD.

Another issue examined was the use of the mining code to combat corruption. When the World Bank assists countries in setting up their mining codes, issues to be examined include: the legal and regulatory framework, including the hierarchy of norms; the negotiability of rules; how to minimise the scope of administrative intervention and administrative discretion; securing adequate pay for decision-makers; and securing effective accounting, control and enforcement.

A participant reminded the workshop that mining companies had historically and globally failed to make a major return on capital. They had not had huge surpluses, and the prices of commodities (i.e. everything a mining company sold) had been in decline. In addition, many major mining companies have been refraining from investing in some parts of the world, such as the former Soviet Union, where corruption is rife. It was also suggested that major mining companies had not made any substantial investments in countries that were at the bottom of the CPI.

Another participant pointed out that the most important issue was that of legacy, of what had happened in the past. The case of Indonesia was cited - where mineral contracts between mining companies and the former dictator had been allowed to stand unchanged, despite Indonesia's transition to democracy. There are two aspects: first, the industry's physical or social impacts/legacies and second, retrospective legislation and the problem of contracts. In terms of contract, many outstanding issues, like the rights of indigenous peoples and democratic/consultation process, had not been resolved despite the change of regime in Indonesia. Other issues came up regarding the use of foreign subsidiaries or joint venture partners as middle-persons for corruption were also mentioned. It was agreed that this important issue of legacy would need to be further examined.

The main conclusion of the workshop is that the OECD Convention presents the best opportunity for governments, civil society and companies alike, and it is most important to see that the Convention is properly enforced and understood. There is also room for TI to look at how Foreign Direct Investment (FDI) is being distorted by governance issues. It would also be good to look at experiences made in various countries and in different sectors.

2. Oil and gas

The curse of oil is a familiar dilemma for resource rich developing countries perceived to have a high level of corruption. The workshop recognised the fact that within the petroleum sector some standards have been imposed by the industry, but discussions amongst the major players are still at an early stage. There are, however, some examples of "majors" who are showing a commitment towards tackling the issue of corruption, including BP, Shell and others. According to Miguel Schloss, the overall action however has to remain at three levels:

· What companies have to do internally. 

· What companies have to do in countries in which they operate. 

· What countries have to do as a whole. 

Jane Hansell of Royal Dutch Shell presented some of the recent initiatives that her company is involved with to "manage ShellÂ´s business integrity". Shell has identified a shift from a "trust me world" past a "tell me world" to what it describes as a "show me world". An environment that demands that the corporate sector can clearly show what it is doing as part of its commitment to creating a so-called "virtuous world". 

Part of ShellÂ´s commitment to this are the nine Shell General Business Principles (SGBP), which were first published in the late 1970s. One of the Principles directly prohibits the payment of bribes as part of a commitment to Business Integrity. Every Shell country manager is also required to write an annual letter in which they describe the manner in which the SGBPÂ´s are being implemented. Any misrepresentation of facts can also lead to dismissal. Almost 80% of the letters mention corruption as an area of concern. This is also one of the reasons that Shell has created a "primer" that offers practical guidance to Shell staff around the world in dealing with corruption, with a special focus on dilemmas and recommendations for good practice. It should of course be noted that this is not a mechanism to enforce the business principles, but rather acts to guide the actions of Shell employees.

Shell also recognises that it expects to both win and lose business by behaving ethically. However, it sees this as part of its commitment to what it describes as the so-called "involve-me" world in which it works together with TI, for example, in the TI/SAI Countering Corruption in Business Practice initiative, or together with local National Chapters that form part of the TI network in order to combat corruption.

Workshop discussants Sirkka Korpela and Eleodoro Mayorga Alba were both complimentary of the efforts made by Shell to combat corruption, as described by Jane Hansell. Mayorga Alba described some of the tremendous problems created downstream by corruption particularly in Sub-Saharan African (SSA) countries that are paying 50% more than Western European consumers for crude oil. There are many reasons for this, developmental and otherwise. He suggested that there is a need for government policies to deal with both supply monopolies and massive inefficiencies that would result in massive savings.

Mayorga Alba quantified the amount of money that consumers are paying in the SSA region due to inefficiency in the petroleum sector as equal to the annual amount of money received from the donor community in Official Development Assistance. Reforms that could address these problems include:

· sector-by-sector reform to create a business environment that fosters competition and investment and which is characterised by transparency 

· improving environmental and safety principles 

The next steps in this process would require:

· a re-evaluation of the potential savings and an attempt to determine promising "countries", within which sector reform can be initiated after consultations with industry 

· to formulate action and support policy-makers during implementation, with input from civil society (a multi-stakeholder approach to such work has been recently proposed by TI and agreed by several major oil companies to explore the necessary work on downstream petroleum activities) 

Following the comments from the first discussant, which were largely related to creating more efficiency in petroleum supply and distribution within SSA countries, Sirkka Korpella focused on the need for a coalition to tackle the issue of corruption in the oil and gas sector. An alliance could be formed amongst oil companies similar to the mining initiative (MMSD). CSOs and other actors could then also be involved in discussions of how to deal with corruption within the sector. Sirkka Koepella also brought in a UN perspective by mentioning the international framework within which corruption can be combated, such as the UN Convention which will be finalised by 2003.

One of the workshop participants drew attention to an industry initiative by the Oil and Gas Producers Association (OGP) that has a working group focussing on corruption, chaired by Tim Martin (Nexen Inc.). It was not clear if that group would feed into multi-stakeholder efforts, given the wide divergence of views of the groups that are involved in such efforts. 

A further contribution by the industry could be the use of investment screenings, using criteria such as corruption and transparency before making new investments. Shell has not made use of investment screenings in the past, but transparency is now one of a number of the criteria used by the "FYTSE for good" index. The "FYTSE for good" index does, however, change every six months, so this remains only an initial step in the right direction. This initiative does, however, appear to need more support.

It was also felt that there are existing efforts that need more follow-up. For example, in instances where home countries of MNCs have ratified the OECD Convention, there appears to be little effort to put pressure on companies to effectively address the issue of corruption as part of a corporate code of ethics.

A further idea that was put forward was that of Social Audits for companies, to ensure that corporations are doing what they say they are. One participant noted that it appears that in large companies such as Shell there is one position at a senior level within companies, but the situation at the implementation level is very different. How else could one explain the fact that there is a huge amount of bribery related to the oil industry in Nigeria, with no corporation wishing to claim responsibility for being active participants in this practise.

There is, however, also a need not only for the private sector but also for governments to make a contribution. An example was given of efforts to publicise massive amounts of corruption in the Caucuses. There was never any follow-up on this, despite large scale publicity, showing a lack of political will to deal with this issue, both internally and by foreign governments.

One participant also suggested the need for greater regulation within the petroleum sector in Africa. The World Bank discussant saw little reason to create a regulatory agency adding that the only regulation that is required is for the oil pipelines.

Patrick Alley, Global Witness, informed the workshop of attempts made by the BP in Angola to publish payments (net production, aggregate payments, total taxes and levies paid and recent "signature bonus" payments to Angola) made in Angola. BP was, however, put under pressure by the Angolan government not to do so, because of a confidentiality clause in national legislation. In light of these experiences, Global Witness suggested to lobby the U.S. Securities and Exchange Commission (SEC) and leading stock exchanges to make it mandatory for corporations in the extractive industries to declare the royalties and tax payments they make to individual countries. In doing this, one could ensure that the sanction of an individual government (e.g. Angola), which does not wish the issue of illicit payments to be made transparent, is bypassed.

A workshop participant added that the SEC has a Financial Standards Board that could also help to address this issue. Mayorga Alba supported the suggestion that companies need to "put their books on the table". It was argued that companies are complicit by not publishing the records of the facilitation payments made.

Some of the recommendations that came out of the workshop included:

· An overall recognition of the need to focus on corruption in the Oil and Gas sector 

· The issue of petroleum procurement, distribution and other downstream activities in Sub-Saharan Africa needs to be properly addressed. 

· Social Audits would be one way of ensuring that corporate policy reflects corporate conduct. 

· Governments have a role to play, following up on evidence of corruption in the oil and gas sector. 

· A dialogue could be started with leading stock exchanges to make it mandatory for corporations in this sector to declare the royalties and tax payments they make to individual countries. 

· Corporations in the extractive industry could make better use of investment screenings, employing using criteria such as corruption and transparency before making new investments. 

· An overall industry initiative, similar to that in the mining sector, should receive further attention. 

· It is important to ensure the involvement of civic society organisations in anti-corruption initiatives at both a national level or in international (sector-by-sector) initiatives. 

Main Themes Covered 

A. Addressing corruption in the mining sector
Recent industry initiatives - in particular that of MMSD - were discussed, together with other international, inter-governmental initiatives such as the OECD Anti-Bribery Convention. The reasons for companies to involve themselves in the MMSD process, with stakeholders' participation, but also the problems which mining companies face, as well as those created by the extractive (mining) industry in a given country, came under the spotlight.

B. Addressing corruption in the oil and gas sector
Positive initiatives by larger corporate players were examined. However, also the fact that commitment towards a process involving all major players in the oil and gas sector (in consultation with civil society) is still lacking. Concrete suggestions were made of other ways in which corruption in this sector could be better addressed, and work is under way to revisit downstream petroleum activities with key parties.

Main Conclusions

1. Mining

· The OECD Convention presents the best opportunity for governments, civil society and companies alike to combat corruption and it is very important to see that the Convention is properly enforced and understood. 

· There is also room for TI to look at how Foreign Direct Investment (FDI) is being distorted by governance issues. 

· It would also be good to look at experiences made in various countries and in different sectors, from which the mining sector could benefit in turn. 

2. Oil and Gas:
General conclusions:

· An overall recognition of the need to focus on corruption in the oil and gas sector 

· An industry initiative, similar to that in the mining sector, should receive further attention, and work on downstream petroleum activities would provide such an opportunity. 

· It is important to ensure the involvement of civil society organisations in anti-corruption initiatives at both a national level or in international (sector-by-sector) initiatives. 

· Governments have a role to play, following up on evidence of corruption in the oil and gas sector. 

Specific recommendations:

· Social Audits are a possible way of ensuring that corporate policy reflects corporate conduct. 

· A dialogue should be started with leading stock exchanges to make it mandatory for corporations in this sector to declare the royalties and tax payments they make to individual countries. 

· The issue of procurement, distribution and other downstream activities should be addressed in Sub-Saharan Africa. 

· Corporations in the extractive industry could make better use of investment screenings using criteria such as corruption and transparency before making new investments. 

