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Joachim Delaney, Associate Clifford Chance UK
- Corruption and International Arbitration (with Audley Sheppard)
Pierre-Yves Tschanz, Tavernier Gillioz Dorsaz Tschanz, Switzerland
Alejandro Posadas, Duke University School of Law, CIDE Mexico City
- Evidence of Corruption Before Investor-State Arbitration: A Case Study of Metalclad v. United Mexican States

Contribution by Joachim Delaney

Corruption and International Arbitration

Joachim Delaney presented a hypothetical case study to discuss the effect of corruption on international arbitrations, in particular:

· the jurisdiction of the tribunal 

· enforcement of awards 

The case study focused on a hypothetical case study concerning a power company bidding for a major infrastructure contract.

1. Jurisdiction of the tribunal
If a contract is illegal it is void ab initio, i.e. from the beginning, and it follows that the arbitration clause would be ineffective. Despite an earlier case, in which it was held that the arbitration tribunal does not have jurisdiction where there is a prima facie case of corruption, it is now considered that the Tribunal will: 

· assume that the Tribunal has the power to determine its own jurisdiction 

· determine whether or not there has been corruption that would render the contract illegal. 

This modern approach is based on certain fundamental principles of modern arbitration: 

· the agreement between the parties is to be respected 

· it is for the tribunal to decide whether or not a contract is illegal 

· the principle of severability of the arbitration clause means that the illegality goes to the substance of the main contract and not the arbitration clause 

2. Determining the substance of the dispute
Assuming the arbitral tribunal takes jurisdiction, the tribunal must then determine whether or not the relevant agreements are tainted by corruption, and are, as a result, unenforceable. 

3. Enforcement
There have been challenges to enforcement on the basis that the enforcement is contrary to public policy, especially in relation to allegations that the Tribunal is corrupt. There have also been challenges to the substance of awards, although most courts will not enforce awards if the tribunal is corrupt. 

However, there are other cases that consider:

· challenges to the making of an award 

· challenge to the substance of an award 

Conclusion 
In most cases arbitration tribunals, when faced with allegations that a contract has been tainted by corruption, will assume jurisdiction and go on to determine the substantive issues. The international condemnation of corruption is given effect in most legal systems and transactions tainted by bribery or corruption are considered illegal and unenforceable. An award which gives effect to corrupt transactions will not be enforced by most national courts, as being contrary to public policy. But some national courts are reluctant to review the findings of the arbitration tribunal. Less outright forms of corrupt activity, such as the purchase of personal influence, continue to cause factual, legal and policy difficulties.

Contribution by Pierre-Yves Tschanz

How should the arbiters handle claims made by contractors? There are two kinds of cases: 

a. suspicious contract 

b. suing to get his fee 

The arbitration concerns just a simple commercial contract.

Suspicious contract

A problem for Swiss arbitrators. A claim for a contract and fees, the defendant claims that the money has been paid or that the work was not completed. The services are illegal and therefore the full facts do not come to view. The arbiter is left with circumstantial evidence only. The defendant using an illegal contract, reasons to suspect that the contract is corrupt.

The legal rules
Which rules do you apply, apply the contractors' rules or the rules of the country, or should arbitrators apply international rules?

Choices
1. The arbiter could in theory ignore international or domestic rules and concentrate on those only in the contract.
2. The speaker suggests that the arbitrators should apply both those of the international and those of the rules of the contract.

The situation
The focus should be not so much on applicable rules but on procedures. There is a danger of arbiters breaking the rules of civil processes and criminal cases. The arbiters are simply a form of private justice paid for by the two parties. The parties shape the action of dispute. The resources available are often too low for an arbiter.

Solution:
The arbitrator may be able to asses the case for corruption after the case has been sorted. The arbiter clearly needs evidence that corruption has taken place and cannot assume anything. To refuse to enforce a contract, there must be clear evidence of corrupt practices.

Further international solution:
A method must be devised to tell if corruption is present.. It must take note of due process. There should be a panel with an expert to tell if corruption is really taking place. The speaker called for the IACC to work alongside the Swiss Arbitration commission.

Contribution by Alejandro Posadas

Evidence of Corruption Before Investor-State Arbitration: The Case Study of Metalclad v. United Mexican States

Context:
Central North Mexico, humble agricultural area, so rural that there is only one car in the area. 

The developer (Metalclad) was involved in hazardous waste disposal. The investor bought a site already contaminated, and tried to reopen it. They had the federal permit only and not the municipal one.

The case lasted from 1991-96. There were several changes of government, both municipal and state. There were therefore also some changes to the environmental authorities also attached to the case. The case was bought under N.A.F.T.A. (North American Free Trade Agreement) rules.

The company was invited by government officials to give an explanation. They claimed that they were told that the municipal permission was not necessary. There was corruption at both the municipal and federal levels. The claim was that the company was not protected from the Mexican federal state in accordance with N.A.F.T.A. rules. There were also repeated suggestions of bribery at many different levels of government.

The evidence showed that NAFTA rules had been breached and that there was damage caused to a foreign investor. The question is whether the company knew the suspected level of corruption, and took no action.

Mexico investigates

The head of the local council denies everything and blames the investors for the corruption, despite pressure from the U.S. Ambassador. This is on the strength of evidence he has heard but is unconfirmed. Metalclad was invited in 1993, but was developing since 1991, and in 1992 took over three subsidiaries that it had been investing in. On an equities basis.

There is also a link between a shareholder in one of the other companies who has influence over whether environmental permits are handed out. It transpires that she is the wife of an environment minister. Mrs Ratner receives shares in consideration for help with the developments in the other companies as well.

The company should therefore not be allowed to claim such allowances on the back of their own wrongdoing. By using the statutes laid out in the North American Free Trade Agreement. Duty of the arbitration tribunal. 

The final decision was completely silent on all the above issues. 

Some recommendations

1. Role of academic resources - the further development of the law to attack these problems. It is desirable to increase the size of the public record of such events.

2. Opening up to the floor.
How to prove and to deal with the signs of corruption. How to stop people gaining from ill gotten gains. Comments made: 

i. See the Swiss experience, confidentiality and discretion, place-to-place contracts, which all might be coming to an end due to new anti-corruption leagues. 

ii. performance of the contract was illegal. Not that the contract was illegal. Change of plea might be an answer.

3. Ignoring state law in an arbitration case is not right, as some answers might be found more in domestic law than in international law. 

The question: What is the tribunal to do in light of corruption, if the Swiss want criminal burden charges, it is nullified by its inability to have any real power. If evidence for taking the case that far requires the criminal code rather than that of the civil code, then nothing will ever come out of it due to the circumstantial nature of the code.

Main Themes Covered

1. How the arbitrator is supposed to act where the contract is questionable 

2. How should the arbitrator deal with different levels of law 

3. The consequences for arbitration arising at a state and outside investor level 

Main Conclusions

1. There should be a body working with the IACC, to recognise the corruption. 

2. In Mexico: advance the academic work, professionalize the local government 

3. Legal education 

